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ABSTRACT 

Author: Carl Sharif El-Tobgui 

Title: The Epistemology of Qiyas and Ta jS/between the Mu'tazilite 

Abu 1-Husayn al-Basri and Ibn Hazm al-Zahiri 

Department: Institute of Islamic Studies, McGill University 

Degree: Master of Arts 



This thesis seeks to sketch the outer contours of the epistemological universe in 
which the science of usul al-JSqh was elaborated in classical Islam. The task is 
accomplished by analyzing arguments both for and against qiyas and ta'Iil^ presented 
by two major jurists of the 5'** century of the Hijra representing opposite ends of the 
Islamic theological spectrum: (1) the Hanafite Mu'tazilite jurist Abu 1-Husayn al-Basn 
(d. 436/1044) and (2) the Zahirite Abu Muhammad 'Ali ibn Hazm al-Andalusi (d. 
456/1064). After detailing each author's stance regarding the justifiabihty of qiyas and 
ta 'HI, the thesis analyzes the underlying theological and epistemological premises and 
assumptions that can be extrapolated from each author's position. This analysis focuses 
on three fundamental sets of questions, namely: (I) What can be inferred from each 
author's position regarding the nature and provenance of knowledge in general, and of 
the relative status of certain {qat% yaqinl) versus suppositional {zanni) knowledge in 
matters of Shan* a? (2) What, according to each author, was the moral-legal status of 
acts before the promulgation of the Shari'a, and what can be inferred from this about the 
nature and provenance of moral-legal norms as conceived in the Islamic world view? 
Finally, (3) What can we conclude, on the basis of each jurist's arguments for or against 
qiyisznd ta'Ui^ about the purposefuhiess of Divine acts in general and of the Shari'a in 
particular? 
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Ce memoire a pour objectif de dessiner les grandes lignes des premisses 
epistemologiques a partir desquelles s'elabora la science des usiil al-Gqb a I'epoque 
classique de I'Islam. Pour ce faire, nous examinerons les arguments pour et centre le 
gjyisQX le ta'HlKzXs qu'avances par deux jiffistes eminents du Seme siecle de THegire. 
Ces deux juristes, qui representent des perspectives theologiques nettement opposees, 
sont: (1) le mu'tazilite hanifite Abu 1-Husayn al-Basri (m. 436/1044) et (2) le zahirite 
Abu Muhammad 'Ali ibn Hazm al-Andalusi (m. 456/1064). A la suite d'une exposition 
detaillee sur la position de chacun de nos auteurs concemant la justification du giyisQt 
du ta'IIJ Qn soi, nous procederons a une analyse des premisses et des suppositions 
theologiques et epistemologiques qui sous-tendent la doctrine de chaque juriste. Notre 
analyse s'axera sur trois groupes de questions pertinents : (I) Premierement, quelles 
conclusions peut-on tirer de la position de chaque auteur quant a la nature et la 
provenance de la connaissance ? Quelle est la position relative - par rapport a la Shan' a 
- de cette connaissance qualifiee de « certaine » {qat% yaqinl) par contraste avec celle 
qui ne constitue que de la supposition {zan^ ? (2) Deuxiemement, quelle etait la 
qualification morale et legale des actes avant la promulgation de la Shari'a et quelles 
sont les implications qui en decoulent pour la nature et la provenance des normes legales 
et morales telles que per9ues dans la conception islamique de la realite ? (3) En dernier 
lieu, quelles conclusions s'imposent pour ce qui est de savoir si les actes Divins - et 
surtout la Shari'a - visent, oui ou non, la realisation d'un certain benefice, denomme 
« was/aba y> ? 
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INTRODUCTION 

Statement of Purpose and Background 

This thesis explores the epistemological impUcations associated with the 
justification of juridical qiyas. While a good deal of attention is paid to the theoretical 
justification of qiyas and its modus operandi, ta'IIJ, in general, special emphasis is 
placed on justification of that subcategory of ta '^concerned with determining the ratio 
legis, or Wa, of a Shan 'a ruling in the absence of explicit textual evidence. 

Ta'IIiis perhaps the most central component of qiyiSy which itself constitutes 
the fourth major source of Islamic law. While the Qur'an, the Sunna and, to an extent, 
consensus {i/ma) of the scholarly community represent a fixed body of textual material 
providing the fundamental rules of the Shari'a, qiyas i^ indispensable for extending the 
basic mles and logic of the Shari'a to imprecedented cases. Without qiyas, the properly 
religious, or Islamic, part of the law would be confined to no more than those cases 
explicitly covered in the texts, while the vast majority of rules enacted to deal with the 
many vicissitudes of everyday life would have to be derived on a purely utilitarian, 
pragmatic basis with no direct grounding in the divine sources of Revelation. The 
various methods of reasoning subsumed under the category of qiyas were thus 
articulated and systematized by the classical jurists as the best means of ensuring that 
all positive law could be derived directly firom the sources of Revelation. This not only 
guarantees the authenticity of the law thus derived, but also assures that such law 



conforms as closely as humanly possible to the will of God as revealed in the primary 
sources of Islam. 

Every instance of qiyas^ therefore, is intended to uncover the most appropriate 
ruling for an unprecedented case by assimilating it to a case covered either explicitly or 
implicitly in the texts. The ruling of the original case is then transferred to the novel 
case based on a common occasioning factor, or 'Wa, judged to be present in both cases. 
No qiyas is possible if the Wa of the original ruling cannot be determined with 
sufficient certitude. It is this very involved process of determining the 'Wa that 
constitutes the portion of ^y>^ known as ta'IIl When the Wa, or occasioning factor, of 
a particular rule of law is given explicitly in the revealed sources or is the subject of 
juristic consensus, the jurist's task in assimilating a new case to an original case is fairly 
straightforward. In many cases, however, the exact Wa of a given rule is not 
enunciated unequivocally in the texts, leaving the jurist with the delicate task of 
determining, as accurately as possible, the occasioning factor of the original case on the 
basis of which he proposes to derive a ruling for the new case. Due to this absence of 
textual or consensual evidence, the determination of Wa in such cases must rely on 
extra-textual, that is to say, on largely rational considerations. 

As might be expected, a wide spectrum of opinion arose among jurists regarding 
the justification, the scope and the proper modalities of qiyas and of ta W based on 
rational inference. Al-GhazaE, for example, went to great lengths to justify the 
legitimacy of rationally inferring the 'ilia based on his elaborate theory of munasaba, 
according to which a given feature of the original case may be considered the Wa of a 



ruling if that feature is found to be "suitable," or "relevant," to the rule in question.' Ibn 
Hazm, on the other hand, rejected altogether the notion of hazarding any assessment of 
the 7//ain the absence of the most unambiguous and explicitly stated textual indication. 
In fact, Ibn Hazm declared it illegitimate to transfer the ruling of a case covered in the 
texts to a new case even //the 7//s of the original case was known with absolute 
certainty. Among the Mu*tazilites figured not only those who affirmed and defended 
giyis and the rationally inferred Wa, such as Abu 1-Husayn al-Basri, but also those who 
rejected it outright, such as Ibrahim b. Sayyar al-Nazzam."* Such debate and divergence 
of opinion was certainly inevitable for, after all, allowing a jurist's own notions of what 
is most likely to be the occasioning factor behind a given Shari'a ruling adds a measure 
of subjectivity and human fallibility which could never be admitted without rigorous 
and persuasive justification in a system of law which endeavors to embody the very Will 
of God for mankind. Indeed, the issue of deriving Shari'a rulings based on qiyas- and 
especially when the 7//amust be rationally inferred - takes us to the very heart of some 
of the most important and sensitive theological and epistemological considerations upon 
which the entire Islamic world view is based. 



' See Waei B. Hallaq, A History of Islamic Legal Theories: An iDtroduction to SuamUsvX al-Fiqh 
(Cambridge: Cambridge University Press, 1997), pp. 88-90 for a discussion of al-Ghazafi's method of 
"suitability" and pp. 82-107 for a lucid and comprehensive treatment oi qiyas lis a whole. 

^ See Fadel I. Abdallah, "Notes on Ibn Hazm's Rejection of Analogy {Qiyas) in Matters of Religious 
Law," American Journal of Islamic Social Sciences, 2 (1985): 207-24, esp. pp. 21 1-22 for an overview of 
Ibn Hazm's methodology and main arguments in refuting giyis. See also Nabil Shehaby, " 'Ilia and 
Qiyas in early Islamic Legal Theory," Journal of the American Oriental Society, 102 (1982), pp. 29-33 
for Ibn Hazm's rejection of the concept of 'ilia and for an informative treatment of the juridical doctrine 
- especially with regard to ^/>ayand ta'lil- of Abu Sulayman Dawiid b. Khalaf (d. 270/884), founder of 
the Zahirite school of theology and law. 

^ See Shehaby, ibid., p. 36, where he refers to al-Nazzam (d. between 220/835 and 230/845) as "the first to 



Theoretical Framework 

This thesis seeks to sketch the outer contours of the epistemological universe in 
which the science of usul al-Gqb was elaborated in classical Islam. The task will be 
accomplished by analyzing arguments both for and against qiyasmdi ta^Ulos presented 
by two major jurists of the 5^^ century of the Hijra. The jurists in question, who 
represent opposite ends of the Islamic theological spectrum, are the Hanafite Mu'tazilite 
jurist Abu 1-Husayn al-Basri (d. 436/1044) and the Zahirite Abu Muhammad 'Afi ibn 
Hazm al-Andalusl (d. 456/1064). By analyzing the treatises on usul al-fiqh of authors 
with such widely divergent theological orientations, we seek to draw out and map the 
very crucial epistemological considerations which lie at the base of each author's 
position. The juridical methods of qiyas and ta*Rl lend themselves particularly well to 
such an endeavor. Being neither strictly textual nor purely rational methods of deriving 
the law, they represent the delicate relationship between the incontrovertible and in 
some ways inscrutable - but nonetheless finite - dictates of Divine command, and the 
urgently felt need among jurists to capture somehow the essence of that command 
rationally and methodologically, so as to extrapolate therefi-om general moral and legal 
principles which could be applied to all the multifarious details of human life. 

In the main section of each chapter below, we shall provide a detailed exposition 
of each of our jurists' positions regarding the justifiability of qiyas and ta Til. This will 
be followed, in the second part of each chapter, by a discussion and analysis of the 
underlying theological and epistemological premises and assumptions that can be 



reject the use of analogy in law. 



extrapolated from each author's position. Our analysis shall focus on three fundamental 
sets of questions, namely: (1) What can we infer, from each author's stance with 
respect to gjyis and ta'BJ^ about the nature and provenance of knowledge in general, and 
about the epistemic status of that "knowledge" which results from the exercise ofq/ya^. 
(2) What, according to each author, was the moral-legal status of acts before the 
promulgation of the Shari'a, and what can we infer from this about the nature and 
provenance of moral-legal norms as conceived in the Islamic world view? (3) What can 
we conclude, on the basis of our jurists' arguments for or against ^^iy and ta'/il about 
the purposefuhiess of Divine acts in general and of the Shari'a in particular? 

Tlie Quest Jon of the Nature and Provenance of Knowledge 

By analyzing Abu 1-Husayn al-Basfi's and Ibn Hazm's positions regarding qiyis 
and ta 'HI, we shall seek to discover how each author perceives and defines knowledge. 
What is the provenance of different kinds of knowledge ( 'iM)^ such as sensory 
knowledge, rational knowledge, and knowledge mediated through revelation? What is 
the relationship of each of these three to the other two? Where does one begin and the 
other end and what is their order of logical priority? 

More essentially, we shall seek to determine how each of our authors views 
different types of knowledge with regard to their position along the epistemic scale of 



** The reader is advised to note that throughout this thesis, "knowledge" is to be understood strictly in the 
sense of" 'iJnC and not in the sense of the intuitive, Gnostic concept oi"ma'nfa found predominantly 
among Sufi writers. Whether or not such knowledge was considered real and legitimate by our two 
thinkers is a question which falls outside the scope of the present work. Mystical knowledge does not, 
at any rate, form part of the conceptual structure of knowledge which each of our thinkers expounds in 
his respective treatment of qiyasmA ta'Itl. 



certainty. This discussion will center primarily around the dichotomy of certain {jqat% 
yaqM) versus suppositional {zannl) knowledge. How are the different kinds of 
knowledge mentioned above divided between these two categories? Where exactly lies 
the border between certainty and supposition, and what attitude do our authors take 
towards each category? Is knowledge to be understood as a set of propositions which 
are objectively true in an absolute sense, that is, true from the perspective of God? Or 
rather, is what can be termed " 'ilm^ relative to some extent to the knowing subject, 
whereby "knowledge" is equated with the results of the subject's best efforts to arrive at 
the understanding of a thing? If one takes this second position, does "knowledge" then 
become an entirely subjective category defined strictly in terms of the individual 
knowing subject? Are there any factors or considerations which might prevent such a 
wholesale subjectification of knowledge? If we adhere to the first position - that is, if 
knowledge is defined by that set of propositions which are objectively true in an 
absolute sense, with both "objectivity" and "truth" here being constituted by and 
through God as the ultimate source and determinant of such categories - then that 
which is merely suppositional {zannl) would necessarily fall outside the range of what is 
considered knowledge proper, or 'ilm. If this is the case, then what are the implications 
of zanni "knowledge" in terms of the Shari'a? More specifically, what is the 
justification of deriving Shari'a rulings through means which admittedly yield mere 
supposition rather than a conclusive knowledge which is concurrent (though not, of 
course, coextensive) with Truth as lodged in the mind of God, and then including such 
rulings among that set of directives and laws which are collectively referred to as the 
Law of God and an expression of the Will of God for mankind? 



The Status of Acts Before the Sban'a 

In addition to the questions raised above, we shall attempt to pinpoint and 
analyze each author's views regarding the status of acts before the promulgation of the 
Islamic Shafi'a. This will be done in an attempt to shed light upon a complex of 
questions intimately related to the nature and provenance of moral-legal-ethical norms 
as perceived in the Islamic world view.^ The principal questions for which we hope to 
adumbrate a response include the following: (1) Do acts have an inherently good or evil 
nature, or is it their prescription or prohibition by Revelation which defines acts as good 
or evil? In the case of this second possibility, is it necessary even to classify acts as 
"good" and "evil" at all once we have determined their moral-legal status, or is it 
sufficient simply to know that certain things are lawful while others are prohibited, with 
licitness and illicitness as the only (relevant) criteria by which acts may be qualified? 
(2) If acts are seen to be inherently good or evil, do this goodness and evihiess 
necessarily determine the acts' moral-legal status? That is, are good things prescribed 
(or at least permitted) and evil things prohibited as a necessary result of their being 
either good or evil? (3) If acts are z?*?/ automatically permitted or forbidden according to 
their inherent goodness or evilness, then what determines their moral-legal status: 
reason, revelation, some combination of both? (4) If acts are inherently good or evil, 
can these qualities be discemed by the intellect or can they be known only through 
revelation? (5) If acts are /7C/ inherently good or evil, then what considerations - if any 



' See A. Kevin Reinhart, Before Revelation: The Boundaries of Muslim Moral Thought {J<S!D^siy\ State 
University of New York Press, 1995) for an excellent in-depth study of the rcligio-historical 
development of the Muslim debate surrounding the status of acts before the Shan' a and of the 



- are seen to inform the divine prescription of some acts and the prohibition of others? 
(6) What role, if any, devolves upon the Qur'anic concept of the £tra, or "primordial 
natxire" of man,^ with regard to the assessment of acts? (7) What conclusions can we 
draw, from the answers to the questions above, about the objectivity or the subjectivity 
of moral-legal norms as conceived in the Islamic world view? 

The Question of Maslaba and the Pmposefulness of the Sban'a 

Finally, we shall seek to round out our sketch of the fundamental premises and 
assumptions which underlie the conceptual framework of each of our authors by 
examining the notion of benefit, or ''maslaba - a concept which highlights perhaps 
more than any other the distance which separates, in certain instances, one end of the 
Islamic theo-Juridical conceptual spectrum from the other. Among the questions we 
shall probe in this regard are the following: (I) Is there any such notion as maslaba, or 
"benefit," which informs Divine acts in general, and the Shari'a in particular? If so, do 
we know this fact rationally or through textual means? (2) If maslaba does exist as an 
underlying principle of the Shari'a, how are its specific contents known? That is, how 
can we determine what specific actions lead to the realization of maslabdl (3) More 
specifically, what is the relationship between reason and revelation on the one hand, and 



epistemological implications of this debate for Muslim thought regarding the nature and provenance of 
moral-ethical norms in general. 
* See Qur'an 30:30 where God is said to have created mankind on a *^fitral' that is, a "pattern" or 
"primordial nature." The text of the verse reads: "So set thou thy face steadily and truly to the Faith. 
(EstabUsh) God's handiwork according to the pattern [or "nature," i.e., '^ntra\ on which He has made 
mankind. No change (let there be) in the work (wrought) by God. That is the standard Religion, but 
most among mankind understand not." 



between conclusive and suppositional knowledge on the other, in the determination and 
the actualization oiimaslabil 



Abu 1-Husayn al-Basn 
(d. 436/1044) 



Al'Basn's Introduction to His "Kalam fial-Qiyas " 

Al-Basn dedicates almost 200 pages of his magnum opus on legal theory, Kitab 
al-Mu'tamad ff UsiU al-Fiqli] to a detailed discussion of the theoretical justification of 
qiyasdsA ta'UI, as well as an exhaustive treatment of the technical details of these two 
processes. Al-Basn begins this section of the Mu'tamadhy stating that his purpose in 
discussing giyas is to demonstrate that it is an activity decreed upon the Muslim 
community by the Lawmaker, and to clarify the various conditions which govem its 
practice. However, before demonstrating that qiyash.?iS been prescribed in actuality, it 
is necessary first to discuss the theoretical justifications of this prescription. Both of 
these matters must in turn be logically preceded by a discussion of what ^y>-^ actually is 
in its essence. Since qiyis in matters of law is, as al-Basfi describes it here, a "sign" 
{amar^, he must consequently explain first and foremost the nature of such a "sign" and 
its various components. From this point, al-Basri then proceeds to a discussion of what 
qiyis is and what issues are closely related to it, followed by a discussion of the 
theoretical admissibility of qiyis being either decreed or prohibited. This discussion 
entails the theoretical justification of qiyis d&Bi general concept, followed by an attempt 
to show that, in addition to its theoretical admissibility, qiyis\id& in reality been made 



^ See ''al-Kalim f! al-Qiyas [wal-IJtibad]" pp. 689-867 in Vol. n, Kitab ai-Mu'tamad f! Usui al-Fiqb, ed. 
Muhammad HamiduUah et al., 2 vols. (Damascus: Institut Fran^ais, I964-S), referred to hereafter as 



10 



incumbent upon the Muslim community. Finally, ai-Basfi dedicates the rest 
(approximately two thirds) of this chapter of the Mu'tamad \.q a discussion of the 
minute technical details of qiyas and ta'UI, which fall outside of the scope of this 
thesis.^ 

Chapter on the Definition of Qiyas 

Al-Basri defines qiyas as "establishing the judgement {buiad) of a thing by 
considering the cause ( 'iUa, pi. " '/&/") which attaches to something else,"' with " Wa 
defined as "that which effects, or brings about, a legal ruling." '° This definition, al- 
Basfi points out, is inclusive of both qiyas ai-tard, where the judgement of the original 
case {as/) is transferred to the assimilated case {far) due to a shared ii/a between the 
two, as well as qiyas ai- 'aics, in which the opposite of the ruling of the original case is 
established in the assimilated case due to the divergence of their respective Was. An 
example of qiyas ai-tard\s the prohibition of taking interest on the sale of rice based on 



""Afu'tamad 

* See Hallaq, "A Tenth-Eleventh Century Treatise on Juridical Dialectic," Muslim World, 11 (1987), pp. 
200-3 for an exposition of the most important technical aspects of qiyas vsA ta'Iil^ expounded by al- 
Basri in his Kitab al-Qiyas al'Stiarl. AI-Basri composed this latter treatise as a summary, with slight 
modifications, of his expanded treatment of ^/>s^in the Mu'tamad. 

' See Mu'tamad^ p. 699 for al-Basri's discussion of various definitions of qiyaszirA of his justification for 
choosing this particular one over all the rest. 

'° See ibid., p. 704. The importance of this particular definition will become clear as our discussion of the 
'///^progresses. In fact, describing the 'illad& efficacious [mu'atlithtii in bringing about the ruling, 
rather than simply being habitually associated with it by the " 'ada^" or "habit," of God in creation was 
the subject of intense debate among jurists, based mainly on theological, rather than purely legal, 
considerations. Indeed, as it will be seen in the next chapter, Ibn Hazm vigorously opposed any notion 
of 'iIJa in the Shari'a if 'ilia is taken to mean that which is efScacious'm. producing a ruling. Similarly, 
an Ash' ante such as al-Ghazali also did not allow the " 'iila of a ruling to be described as necessitating 
that ruling in a real sense and without qualification. See, inter alia, Ahmad Hasan, "The Legal Cause in 
Islamic Jurisprudence: An Analysis of 'illat al-buianr Islamic Studies, 19, IV (1980): 247-270 and 
Hasan, "The Conditions of Legal Cause in Islamic Jurisprudence," Islamic Studies, 20, IV (1981): 303- 
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this prohibition in wheat, due to the fact that both share a common 'ilia - either 
edibility, measurability by capacity or measurability by weight, depending on the 
scholarly interpretation taken - which is considered efficient in producing the 
prohibitive ruling. An example of qiyis al- *aks is the following: If fasting were not 
established as a condition oirtiki^ii would not be a condition even if one included it 
in the vow to make i'tika£ This would be similar to the case of prayer, which in fact is 
established notio be a condition for I'tilci^Qy&a. if the one making /'tikifwav^s to do so 
with prayer. In this instance, the original case is prayer and the judgement is the fact of 
not being a condition for I't/Jcaf The cause ( 'j'lJi) on account of which prayer is known 
not to be a condition oi i'tijrifis the fact that it is not a condition of y?yifa/'even with 
vowing. The assimilated case here is fasting. Now, since it is established that fasting j's 
a condition for rtjJcifmih. vowing, we must conclude, due to the diametrical opposition 
of these two 'Ual, that fasting is also an independent condition of i'tikaf. In this 
instance, the opposite Qix\ss. ruling of the original case is established in the assimilated 
case due to the divergence of their respective 'ilal. 

Topology and Definitions 

AJ-Basri defines a "sign" {awiri) as that which, upon proper reflection, leads to 
suppositional knowledge {zann), while an indicant {daUloi dala/a) is that which leads to 
certainty, or " 'ilm"^^ Concerning the various types of signs, al-Basri offers his own 



342. 
" Al-Basn notes in passing that whereas theologians observe this distinction in both legal and rational 
matters, jurists consistently refer to Shari'a-related "signs," like ^/>.fflrand solitary ^aaffiA reports, as 
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refinement of a categorization which he reports of Abu 1-Hasan. Shari'a indicants can 
either be stated obviously and clearly in the texts or not so stated. Indicants which are 
not textually stipulated in an obvious manner are fiirther subdivided into those indicants 
which cannot be discovered through the texts at all, such as the value of damages to be 
paid in a given situation, and those indicants which, while not patently stated in the 
texts, can nonetheless be extrapolated from them. This latter category of indicants must 
in every case correspond to a specific referent {madlul), this referent being itself either a 
ruling or something which indicates a ruling. The activity by which one extrapolates an 
actual ruling is called qiyas. That which serves to uncover the indicant of a ruling, 
rather than the ruling itself, is in actuality an indicant of the 'ilia, since it is the 'ilia 
which in turn indicates the ruling. An example of this latter category is that which is 
adduced as evidence in determining that measurability by capacity is a more likely 'ilia 
than edibility in inducing the prohibition of interest in certain foodstuffs, or that which 
indicates that the word ''guru'" in Qur'an 2:228 refers to a menstrual cycle. '^ 

Al-Basri then reports a variant subdivision of legal indicants and signs 
propounded by al-Shafil.'^ According to this classification, Shari'a proofs are either 
extrapolated {wustanbatij or not extrapolated. Those which are not extrapolated are 
the Qur'an, the Sunna and consensus of the community. Those which are extrapolated 
are further subdivided into those instances in which the 'ilia is realized, or actualized 
{tubaqqaqu Gbi l-'illi^, and those in which it is not actualized. This second category is 



"indicants," or adilla, with the implicit understanding that certain "^adilla lead to certainty wliile others 
engender mere supposition. Ai-Basri himself, however, observes fairly strictly the distinction between 
^'daUr and "^amara throughout most of his treatise. 
'^ See Xfu'tamad, p. 691. The relevant section of the verse in question reads: "Divorced women shall wait 
concerning themselves for three monthly periods {guru)" in reference to the waiting period ( 'iddd) 
which must elapse before a divorced woman is permitted to remarry. 
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unlikely to be of any use in deriving rulings, since the *illa, as stated above, is that 
which leads to the ruling, with the resuh that when the *iUa is not present - or at least 
not identifiable - there is no way to reach a ruling. Those instances in which the 'ilia is 
actualized give rise to two distinct types of qiyas. The first, called "'qjyas 'ilia or 
'"qiyasma 'na^' obtains when the assimilated case resembles only one original case, such 
as the assimilation of a male slave to a female slave in halving the punishment for 
adultery. The other type, known as ^' qiyas gbalabat al-shababl' includes those instances 
in which the assimilated case may resemble two or more original cases, requiring the 
jurist to refer it to that original case to which it bears the strongest resemblance (hence 
the designation ^'gbalabat al-sbabaB^, An example of this type of qiyas is the question 
of whether the amount of retribution paid to the owner of a killed slave should be fixed 
according to the liability due on property damage or, rather, on the amount of blood 
money due upon the kilHng of a free man, the ambiguity arising from the slave's 
resemblance to aspects of both categories. 

Al-Basri then cites at some length the opinion of 'Abd al-Jabbar regarding the 
various subdivisions of legal indicants. This classification is worth presenting in detail 
not only because al-Basri seems to approve of and adopt al-Jabbar's topology, but also 
because it identifies specifically rational ( 'aqll) and textual ^sam 1) categories of both 
rulings and 'ilal^ which takes us straight into the heart of our topic. 

According to ' Abd al-Jabbar, then, signs other than those consisting of solitary 
reports fall into two main categories: those which are referred to an original case, or 
"root" (a»), and those which are not referred to a root. This second category is finther 

'^ See ibid., p. 692. 
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subdivided into those instances in which the sign in question cannot be narrowed down 
with precision and those in which the sign can be identified with precision. An example 
of the first type is the elusive sign by which one might attempt to determine the exact 
circumstances under which a praying person's movements extraneous to the prayer are 
considered sufficiently great as to nullify that prayer. It is inadequate to stipulate, for 
example, that the acts in question should not be of such a nature as to lead a random 
observer to the conclusion that a person performing them could not possibly be in prayer 
at the same time. Afi:er all, he who randomly observes a person killing a snake or a 
scorpion would not normally imagine such a person to be in prayer, although performing 
these particular acts during prayer nonetheless falls short of nullifying that prayer. The 
sign which indicates that enough extraneous movement has occurred so as to nullify the 
prayer is, therefore, elusive and cannot be pinned down in a definitive manner. 

Those signs which, although not referred to a specific root, can be determined 
with precision are themselves divided into two types: rational ( 'aqli) and textual 
{sain%. Rational signs, defined as those which are not derived from textual evidence, 
indicate rulings which may themselves be either rational or textual. An example of a 
rational ruling indicated by a rational sign is the determination of the amount of 
reparations to be paid on damaged property. The ruling itself, namely, the amount to be 
stipulated by the judge, is rational - that is, non-textual - as is the sign by which this 
amount is determined, namely, the customary practices of people in buying and selling, 
on the basis of which the judge determines the amount of damages due. An example of 
a textual ruling indicated by rational signs is the determination of the direction of 
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prayer, for although we infer this direction based on essentially rational indicators, the 
obligation to face Mecca during prayer can itself be established only through the texts. 

In contrast to rational signs, textual signs require evidence from the revealed 
sources estabHshing them as signs. Also unlike rational signs, textual signs may only 
indicate textual rulings, to the exclusion of rational rulings. The reason for this, 
explains al-Basri, is that rational knowledge is more immediate, and therefore prior - 
both logically and temporally - to knowledge gained from the texts {Ii'-anna I- 'aqla 
asbaqu min a/sam)}^ Since that which leads to a thing (i.e., the sign) necessarily 
precedes that to which it leads (i.e., the ruling), it follows that although a rational sign 
may indicate both rational and textual rulings, a textual sign, being logically and 
temporally posterior to any rational category, may indicate only textual rulings to the 
exclusion of rational ones. An example of a textual sign which indicates a textual ruling 
is the requirement of those residing in remote villages to proceed to the Friday prayer 
should they hear the call to prayer. In this case, both the ruling (i.e., the obligation for 
villagers to attend the Friday prayer) as well as the sign upon which this ruling is 
dependent (i.e., the fact of hearing the call to prayer) have been established textually, 
not rationally. 

It is requisite, in determining a sign and that which it indicates, that there be 
some clear connection between the two which makes the sign in question more likely to 
refer to that particular thing than to anything else. This connection can take one of two 
forms: either (1) the sign being efficient in producing that which it indicates, as a 
general rule and in the majority of cases; or (2) that which is indicated being efficient in 



'* See ibid. p. 694, In. 19. 
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producing the sign. Al-Basn gives both a purely rational and a legal example for both. 
A rational example of the &st category - in which the sign is productive of that which 
it indicates - is the presence of a storm cloud in the winter, where the cloud both 
signifies and is the efficient cause of rain. Such an intimate relationship between the 
signifier and the signified, however, does not bar, as a rare exception, the presence of the 
former without the latter, as when a rain-laden cloud appears but rain does not actually 
fall. In legal matters, the equivalent of this would be the presence of the Wa of the 
original case in the assimilated case as a sign indicating that the ruling of the former is 
to be established in the latter. A rationally-based example of the second category - in 
which the sign is the product of that which it indicates, rather than vice versa - is the 
wailing which emanates fi-om a house in which we know to have been a sick man. Such 
wailing would, as a general rule, indicate that the man had died, although al-Basri does 
allow that the screaming may, as a rare exception, have been the result of some other 
factor. In this example, that which is indicated, i.e., the death of the sick man, is the 
efficient cause of that which indicates it, i.e., the wailing. Al-Basri likens this situation 
to that in which a legal ruling is found to be present when a given characteristic ( wasf) 
is present and absent when that characteristic is absent. This coextensiveness of the 
characteristic and the ruling is a sign indicating the high likelihood that that particular 
characteristic is the 'Wa of the ruling. This would make the characteristic in question 
both productive of the Wa~ in fact it would ^<?the *illa- and a sign indicating the 'ilia 
at the same time. 
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Rational Arguments in Support ofQiyas and Ta 'HI 

The bulk of al-Basfi's rational arguments for the justification of qiyas- that is, 
of deriving legal rulings not explicitly stated in the revealed texts and considering them 
part of the Shari'a, the Law of God - are to be found in a dense 15-pg. section entitled 
"Chapter on the Fact that Reason does not Judge Qiyas to be Repugnant in Legal 
Matters."*^ It is also in this chapter that the nature and position of the rational faculty 
vis-a-vis the revealed texts are most clearly and explicitly expounded. Given the great 
importance of this chapter for the understanding of our subject, we shall reproduce al- 
Basri's arguments in full in the pages that follow. Throughout this exposition, we shall 
attempt to extrapolate firom al-Basri's arguments the underlying premises and 
assumptions which form the contours of his epistemological firamework. 

One of the arguments of those who deny the validity of qiyas^ according to al- 
Basri, is that the requirement to act on the basis of qiyism. legal matters is judged to be 
repugnant {gabiB) by the rational faculty. Al-Basri responds that this is not so since 
reason, in fact, allows for the convergence of those conditions which, when taken 
together, render the use of qiyis in legal matters desirable {Aasan). According to al- 
Basri, there are four sets of conditions which must be simultaneously fulfilled for the 
prescription of a given act to be considered desirable. The first set of conditions is 
related to the legal-moral categorization of the act, specifically its being recommended 
{manduB) or obligatory {wajiB), as opposed to being reprehensible {maJduB) or 
prohibited {Aarini). The second set of conditions relates to certain qualities inherent in 



^^ See " Bibun H WDa l-'aqla la yuqabbihu I-ta'abbuda bi-I-qiyasi J-sbar'C ibid., pp. 705-719. 
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the doer of the act, such as his possessing the abilities and tools necessary to accomplish 
the act, his knowledge of the act's legal-moral categorization as either recommended or 
obligatory, or the possibility of his acquiring such knowledge by means of an indicant 
established to that end. The third set of conditions is related to the actual prescription 
of the act, such as when the issue at hand involves certain harm. Finally, the fourth set 
of conditions necessary for the prescription of a given act to be considered desirable is 
related to the Lawgiver Himself, such as His knowledge of the various circumstances 
connected to the act and to the doer, as well as the fact that He will reward those who 
are obedient and who faithfully discharge their moral responsibility. As the individual 
fulfillment of each of these sets of conditions with respect to qiyas is rationally 
admissible, according to al-Basn, it follows that the requisite convergence of all four 
sets is also admissible, with the result that there are no rational grounds for ruling out 
the admissibility of qiyasht\ss% decreed upon human beings as moral agents. 

To prove that qiyas fulfills the first set of conditions - namely, that it enjoys the 
moral-legal status of being at least recommendable - al-Basri argues that it is admissible 
for our acting in accordance with what we judge to be a sign to constitute some sort of 
benevolence (/£///), of which we would be deprived were we not to act on the basis of 
the sign. The implication here is that the mere possibility of capturing this benevolence 
suffices to confer upon qiyas a rank on the moral-legal scale of acts sufficiently high to 
render its prescription "desirable" {Aasan). This requires, nonetheless, that we judge 
such signs to be pertinent to the condition in which we find ourselves at a given 
moment, for that which procures our benefit {masJaba, pi. "masi/iB^) may change 
according to our circumstances. The maslaba of the traveler with regard to prayer, for 
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instance, is different from the masIaAaofans who is not traveling. Such is also the case 
concerning a menstruating versus a non-menstruating woman. Likewise, that which is 
incumbent upon a person may change, for example, in accordance with what dangers he 
estimates {bi-basabi zanniM) to be present on a given voyage. 

Regarding the second condition - namely, the possibility of a moral agent's 
having knowledge ( UIni) of the obligation of acting upon qiyas- al-Basn advances the 
following argument: If God were to tell a moral agent: "If you estimate {j'dba zananta), 
based on a sign, that the Wa behind the prohibition of grape wine is its intoxicating 
nature, then it is incumbent upon you to assimilate to it the case of date wine and to 
abstain from drinking this latter," this would be sufficient in producing in the moral 
agent knowledge - that is, 'ilm, and not merely zann ~ of the repugnance {qubB) of 
drinking date wine, a knowledge which is ultimately dependent upon the agent's mere 
estimation {zann) of the sign in question, that is, his estimation that intoxication is in 
fact the 'Zy^ behind the prohibition of grape wine. The agent recognizes this estimation 
of the sign from within himself,'* which leads him to a knowledge of the same order, al- 
Basn seems to imply, of that which would be engendered if God were to tell him more 
explicitly: "Grape wine is forbidden because it is intoxicating; assimilate to it the case 
of date wine," or if He were simply to say: "Date wine is forbidden." Al-Basn 
concludes from all this that since it falls squarely within the range of rational 
admissibility for God to confront a moral agent with statements similar to those above, 
it is also, therefore, rationally admissible for such an agent to be capable of knowing the 
obligation to act upon qjyas. 



'* "iva-huwaya'n'fuhac&aJ-zannaminnafsM" Ibid, p. 707. 
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As for the third condition - namely, the rational admissibility that prescribing 
^7>iydoes not constitute a detriment {ma&ad^ - al-Basn remarks that there is nothing 
in the mind which necessitates that it should be a detriment. Thus, while it is possible, 
though not necessary, for acting upon qjyas to be detrimental, it is, by the same token, 
also possible for it to constitute a benefit (jnaslabi). And if it is possible for acting upon 
qiyas to be beneficial, then it is also admissible to hold that prescribing qiyas is 
beneficial, for it does not stand to reason that the doing of a thing should be beneficial 
while the prescription of that thing should constitute a detriment. 

The fulfillment of the final condition - i.e., that of the Lawgiver having 
knowledge of the action in question and of its doer, as well as the fact that He will 
reward obedience - is guaranteed by the fact that God is by definition cognizant of all 
things which can be known. Since these matters are all things which can properly be 
known, it follows that God does, in fact, know them all. Therefore, concludes al-Basri, 
since all four of the conditions necessary for the rational admissibility of prescribing 
qiyas have been shown to be possible individually, it follows that the convergence of 
these same conditions, which alone assures the desirability {busd) of the prescription in 
question, also falls within the realm of that which is rationally admissible. 

Al-Basn then drives a similar argument from a sUghtly different direction. He 
begins by positing that the rational faculty judges favorably {qad basuna G l-'aql) the 
notion of being obligated to act upon the results of ^y^^ in cases where our knowledge 
of the 'ilia is certain. Now, if we were to consider acting upon qiyas to be undesirable 
iqabiB) in cases where the 'illa'\'& known only with probability, this undesirability could 
only be due to that in which the two aforementioned cases differ, namely, the fact that 
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the second instance, in contrast to the first, entails our acting upon mere supposition 
{zann) rather than certain knowledge ( *llni). But, al-Basn continues, if acting upon 
merely suppositional knowledge were responsible for rendering a given instance of 
moral obligation undesirable, then there would be no instances - neither rational nor 
textual - of anything ever being prescribed based on suppositional knowledge. This, 
however, contradicts reality, both in the rational and the textual spheres. A rational 
example is the obligation {wuJuB) to move out from imder a wall which is leaning so 
heavily that one fears it may fall. A person is rationally obliged to move out from under 
such a wall even though it is possible that he be safe by sitting imdemeath it and be 
harmed by rising and seeking to move away. Likewise, it is considered undesirable 
{qablB) for one to travel down a road which is suspected, on the basis of a sign, to harbor 
thieves, although the reality of the situation may be other than what the sign would lead 
one to judge probable. As for instances of textually based obligations which must be 
carried out based on merely suppositional knowledge, al-Basri cites the obligation to 
judge based on the testimony of those presumedly be truthful {man yvzannu sidqubd), 
the appointing of Judges and commanders presumed to possess the necessary 
competence ( 'inda zamii sadadihM^, the obligation to pray in the direction /snsyime^to 
be that of the qibla, and so on. Furthermore, al-Basri insists, as it is not inadmissible 
that judging matters on the basis of supposition could procure some type of benefit, it is 
therefore also not inadmissible for our acting upon such knowledge to have been made 
incumbent upon us.'^ 



'^ See ibid., pp. 707-8. 
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In the next part of the chapter, al-Basfi advocates his position by citing a number 
of objections raised by various "opponents" and then responding to each of them in tum. 

One objection holds that legal matters {al-sbarlyit) consist of masillb. This 
being the case, if we were to allow them to be established by mere signs, although signs 
can be mistaken {gad tukbtJ'ii^, then it would likewise be admissible for us to be 
informed (j'aza an yukbbara) that Zayd is in the house provided there exists a sign 
indicating this fact, even though the sign could be either accurate or inaccurate.'* Al- 
Basfi responds to this objection by citing the opinion of 'Abd al-Jabbar, who maintains 
that when we judge the resemblance of an assimilated case to an original case as highly 
probable {gbalaba 'ala zannina) based on a sign established by God, this imposes upon 
us knowledge of the requirement to transfer the judgement of the original case to the 
assimilated case and to act accordingly. Likewise, God may establish a sign pointing to 
the fact that Zayd is in the house. If this sign leads us to believe Zayd's presence in the 
house to be highly probable^ it is admissible for God to require that we move from a 
belief in the probability of Zdiyd' s being in the house to a knowledge that this is so. 
Likewise, it is also possible for such a shift to be made incumbent upon us on the basis 
of a report {kbabai) stating that Zayd is in the house. '^ This is an extremely interesting 
argument as far as the epistemic status of various types of "knowledge" is concerned. It 
is not altogether clear exactly how or why this shift from a judgement of high 



The implication of the objector here, as I understand it, is that such a "sign" can only provide us with 
suppositional knowledge {zann), rather than certain knowledge ( 'fltn), that Zayd is in the house. The 
objection, then, would seem to be one concerning the justification of establishing norms and rulings of 
the Shan' a based on mere supposition, rather than certainty. See Mu'tamad, p. 709, bi. 4 - p. 711, In. 4 
for al-Basfi's full treatment of the example of Zayd being in the house. 
" "" Fa-kadbalika nujawwizu an yaDSuba (Allabu) 'ali kavmi Zaydin ii l-dari amaratan, fa-idba zanannahu 
ni-darijaza aayata 'abbadana bi'-an nantaqila 'an zanni kawnibi Hha ila I- 'ilmi li-kawnibJ Sba, wa- 
yata 'abbadana bi-I-kbabari fan kawnibiSbair Ibiii, p. 709. 
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probability {gbalabat al-zann) to conclusive knowledge ( '/&?) should occur in the cases 
cited by 'Abd al-Jabbar. Nor are the two examples strictly analogous either, for 
knowledge of the obligation to judge or act according to probability based on signs is 
not the same thing as holding that what we know with probability actually becomes in 
and of itself certain knowledge. Saying that we should act in accordance with our 
(presumably well founded) belief that Zayd is in the house is entirely different from 
holding that we may claim actual knowledge of his being in the house simply by 
establishing the high probability of this being the case. Al-Basri, following 'Abd al- 
Jabbar, almost seems to be defining knowledge not as the establishment of the actual, 
objective, certain truth of a matter, but rather as simply that which our best estimation 
leads us to conclude on the basis of signs which, though perhaps productive of a high 
degree of probability, are not strictly conclusive in and of themselves. This particular 
conception of knowledge immediately raises a number of crucial questions. One may 
inquire, for example, to what degree this particular understanding makes knowledge a 
subjective category defined by what a knowing subject is in a position to ascertain, 
rather than by the actual, objective reality of a situation. On the other hand, however, 
we may also question to what degree this subjectivity may be tempered by 
considerations such as the requisite probity of the signs used, the safeguards provided 
against excessive subjectivity by the adherence to a reasonably well-defined juristic 
methodology, etc. Finally, what, if any, might be the theological motives - or 
implications - behind equating, for all intents and purposes, the ascertainment of high 
probability based on signs with what is considered to constitute certain knowledge in 
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and of itself?^° We shall have more to say by way of attempting to answer these 
questions in the section entitled "On Knowledge" towards the end of this chapter. 

Al-Basri goes on to anticipate and respond to objections which might be, or 
were, raised against the foregoing argument. One may object, for instance, that the 
legal counterpart of a sign indicating Zayd's presence in the house is a sign which 
indicates the resemblance of an assimilated case to an original case with respect to the 
'ilia. As one does not go from a judgement of the mere probability of this resemblance 
to a definitive knowledge about it, how then can one hold that God should prescribe, in 
the case of Zayd, that we move from an establishment of the probability that he is in the 
house to a knowledge of this fact, with the justification that this mirrors what is done in 
^iyis while this is not, in fact, what is done in qt'ya^ Furthermore, if it is possible for a 
sign, despite its liability of being either accurate or inaccurate, to be continuously 
correct in its indication that Zayd is in the house, it is likewise possible for the act of 
reporting {ikhbai), although similarly liable of accuracy and inaccuracy, to provide 
information which is continuously in conformity with the true state of affairs {haqq)}^ 
In addition, given the possibility that, when a sign happens to be accurate with regard to 
a certain thing, it is incumbent upon us to establish definitively {bi-l-qat*) the ruling 
indicated by the sign with regard to that thing, it is also possible for the same 
incumbency to result if it so happens that an instance of reporting is found to conform to 



^ As will be seen in the following chapter, the efTective equating of supposition {?ann) with conclusive 
knowledge ( 'ilm), which al-Basri seems here to be advocating under certain circumstances, is a concept 
which Ibn Hazm, due to the sheer rigor of his definition of" 'ilm" rejects emphatically. 

^' *" fa-itt jaza, ma'a kawni l-amarati qad tukhfi'u watusibu, an yastamirra l-halu fi isabatiba fi dalalaliha 
'ala kawtti Zaydin f! l-dari, Jaza, ma'a anna l-ikhbara qadyukhti'u wa-yuslbu, an tastamirra isabatuhu 
Ii-1-haqq." Mu'tamad, p. 710. I have preferred "Ikhbar" given in the footnotes of the text (see 
Mu'tamad, p. 710) as an alternative to "ikbtiyar" since this latter makes little sense in the context of 
al-Basri's argument. The term "ikbbar" on the other hand, is fully consonant with his line of argument. 
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reality in a single instance.^^ Al-Basri does note, however, that Abu Hashim was 
reported not to have allowed for this incumbency on the basis of mere reports regarding 
Zayd's being in the house. 

Al-Basfi then goes on to crystallize his argument further by defending it before a 
hypothetical interlocutor {si'Jl)P If the interlocutor requires that one merely uphold 
the admissibility of reporting that we believe Zayd to be in the house as a matter of 
probability {^'nazunnu\ then al-Basri, too, agrees that this is possible. This, in fact, is 
what he calls a "truthful report" {kbabaru si'dq). If, however, the disputant requires that 
we uphold the possibility of reporting that Zayd is in the house in an absolute sense ( 'aJa 
I-Jtla4)t rather than as a mere supposition, it is not, argues al-Basri, required for us to be 
able to do so, for one of the conditions for the "Ausij^ (roughly "acceptability" here) of a 
report is that it be truthful. It follows, therefore, that a report stating that Zayd is in the 
house would not be ""hasan^ unless it were truthful. Now, the fact that such a report is 
truthful does not mean that we act according to it while merely believing that Zayd is 
probably m the house. Rather, the tnithfubess of the report entails not only that it 
reports Zayd as being in the house, but that Zayd actually is, in reality, in the house. 
Now, it may be that the transmitter of a report himself merely believes, based on 



" '■'■jazamithJubuSl-ii±bariidbattafaqaisabatubul-baqqa£mawdi'in wabi'd" Ibid., p. 710. I take "i7 
mawdi'in wabid" here to mean that if it can be shown that an act of reporting yields knowledge of the 
true state of affairs {baq^ in one single instance ever, then it must be considered admissible for us to be 
held accountable, in a general sense, for the information conveyed to us through various acts of 
reporting. One is left to wonder, however, why the same criterion which applies to signs should not 
also apply to acts of reporting, namely, that if we ascertain that a certain report conforms to reality in a 
particular instance, we should consider the knowledge gained through that report to be definitive in 
that particular instance, rather than generally. Alternatively, al-Basri here may simply be trying to 
establish the rational possibility of gaining definitive knowledge through these two particular avenues, 
i.e., signs and reports, without, however, implying that just because it is possiblexo gain definitive 
knowledge through reports, we must therefore consider every report we come across as conveying 
definitive knowledge. 

^ See Hallaq, "A Tenth-Eleventh Century Treatise," for a comprehensive presentation and discussion of 
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suppositional evidence, that Zayd is in the house, when in fact he is elsewhere. 
According to al-Basn, whenever the reporter himself merely believes in the probable 
truth of what he is reporting, it is considered reprehensible {qabiB) for him to report the 
information in question as if it were definitively true, since the possibility always 
remains that the report could be contrary to reality. 

As for matters prescribed in the Shan'a,^'* al-Basfi remarks that they consist of 
'"masilih^" or "benefits." He goes on to argue that it is not inadmissible that our doing 
of an action based on our estimation, after proper investigation, of the probable 
resemblance between an original and an assimilated case should constitute itself a 
certain maslaba. If we were to fail even to investigate the matter properly so as to 
ascertain this probable resemblance, we would lose out on the potential maslaba that 
could be gained. Therefore, al-Basn concludes, if God has made it incumbent upon us 
to do just this - that is, to investigate the resemblance of cases not stated in the texts 
with those which are explicitly stated so as to capture a certain benefit, - then we know 
by the very fact of this incumbency that maslaba consists in our acting according to 
what we judge most probable {bi-basabl zamiini). 

Another objection which al-Basri seeks to rebut runs as follows: If Shari'a 
rulings consist oimasilib and if these masaljh are known only through the texts and not 
inferentially {bl-l-lstldlal), then how could qiyas, which is essentially a matter of 
inference, be decreed in matters of Shan' a? Al-Basri responds that if what is meant is 
that knowledge of masalih is not gained inferentially at all, then this is invalidated by 



the various components of the method of legal debate known as al-jadal al-HgM, or legal dialectics. 
Al-Basn says here 'W- 'Jbadit al-sharTya," which I take to mean, given the context, matters prescribed 
by the Shan' a in general, and not just the acts of worship in a strict sense, such as prayer, fasting, etc., 
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the fact that inference from the texts does take place and is legitimate. If, however, the 
objectors are referring to inference on the basis of signs, then if what is meant are those 
signs which have no basis in the texts, then al-Basfi would also agree that this is invalid. 
If, however, what is meant are those signs which do have a textual basis, then this is no 
different from the original point, namely, that knowledge of masalib is derived only 
from the texts. The objectors in this case have attempted to prove their position by an 
essentially circular argument. What is of importance here is al-Basn's own admission 
that our knowledge of masalib has an ultimately textual basis. While we might 
rationally infer masallh in some instances, it is crucial to note that this very inference, in 
order to be valid, must originate in the texts. In no way does al-Basn imply that our 
cognizance of masil/h is derived from some purely rational realm of consideration which 
stands entirely independent of the texts of Revelation. 

According to another objection, signs {^amarat) and judgements based on 
supposition (zaaz?) are both prone to error, and it is not admissible to hold that the All- 
Wise should require us to act, in matters of masilih, upon that which is Uable to err in 
the identification of those masalib. Al-Basri's response to this objection is of great 
relevance here, for it reveals an important aspect of his thought concerning both maslaba 
and zami, as well as the relationship between the two. In his response to this objection, 
al-Basri stresses, very significantly, that the matter is not one simply of judging a 
certain maslaba to be probable, in which case the objection might hold, but rather that 
acting according to wbat we judge probable itself constitutes maslaba}^ This, according 



nonnally implied by the term " 'j'bidit" Sec Mu'tawad, p. 710, In. 20. 
^ "'JanaquIutnninazunnuI-wasJabsta, wa-hmama naqulu inna 1- 'amala bi-basabi 1-zanni buwa I- 



was/aba" Ibid., p. 712. 
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to al-Basn, is known by conclusive evidence, namely, the proof that qiyas has been 
decreed. Such proof is derived, among other things, from those instances in which we 
are indeed required to act according to suppositional knowledge {zand) in both rational 
and legal matters. One example of this is the question of legal testimonies discussed 
further above. Another example is the question of how we act habitually with regard to 
that which entails benefit and harm. We may, for example, act in a way which we 
presume {nazunnd) will bring benefit, while the actual result of our acting in this manner 
tums out to entail hann. Furthermore, al-Basri remarks, the incumbency for us to act 
according to suppositional criteria is '^basan^' even though it would have been possible 
for God to indicate where our maslaba lies in every case with conclusive evidence or to 
have made it so that such knowledge would be known by necessity. 

Another objection holds that conducting qjyas is the action of human beings, and 
that it is not admissible that knowledge of masalih should be gained through something 
which amounts to a merely human activity. Al-Basri responds by first restating his 
definition of qiyas, namely, that it is the establishment of the ruling of an original case 
in an assimilated case due to the fact that the two share in the 'yi7^ which produced the 
original ruling. Qiyas is only valid, al-Basri points out, with the simultaneous presence 
of: (1) a sign {awari) by which the Wa of the original case is inferred; and (2) an 
indicant {daJII) of the requirement to transfer the ruling of the original case to an 
assimilated case which shares the Waoiiha original ruling. Both the sign in question 
as well as the indicant can be known only through reflection {nazai). Now, if the 
objection that qiyas is our action simply refers to our establishment of the ruling of the 
original case in the assimilated case, then al-Basri concedes the point. If, however, the 
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objectors are referring to that which indicates the obligation of transferring the ruling of 
the original case to the assimilated case or referring to the sign which indicates the 'ilJa 
of the original ruling, then this has nothing to do with our action since, al-Basri implies, 
these factors lie outside of ourselves. That is, they are inherent in the original case, the 
assimilated case, the ruling and the Wa, and our only action is to discover and to 
identify them. If, on the other hand, the objectors are referring to the investigation 
which takes place regarding the indicant and the sign, then this certainly is our action, 
for it is we who investigate and reflect upon the texts. Furthermore, it is not 
inadmissible for us to gain knowledge of masaliJi through such investigation, as long as 
our investigation is based on proper evidence {daffl). As a matter of fact, it is only on 
the condition that we engage in reflective investigation of the texts that they lead us to 
knowledge oi wasiiih m the first place. Moreover, al-Basri points out, all suppositional 
knowledge {zami) and all acquired knowledge ( 'iJm muktasaB) is gained solely through 
investigation {nazai), such investigation being, as stated above, perfectly ascribable to 
us as our action. 

Another objection holds that since the conspicuous rulings of the Shari'a {Jaliyu 
I-abkami i-sliarlyi) are known by the texts, the more implicit rulings {Idiaffyubi) must 
also be established through the texts as well. The reasoning behind this is that 
whenever the conspicuous aspects of a thing are known by a particular way, the implicit 
aspects of that thing must also be derivable in the same fashion. For example, some 
instances of sense perception {aJ-mudrakat), it is argued, are conspicuous, while others 
are implicit. Nevertheless, both are known through none other than perception {idraJ^}^ 



^* See ibid., p. 713, In. 20-1. 
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Al-Basri responds that just because this principle may hold true for what is perceived 
through the senses, there is no warrant for holding that it automatically applies to 
domains other than sense perception as well. Moreover, al-Basn argues, is it not true in 
all domains that what is conspicuous is known either by perception or necessity, while 
that which is implicit is known through inference {bi-J-istidJa!) rather than perception? 
In like manner, conspicuous rulings of the Shari'a are mediated through explicit texts, 
while implicit rulings are mediated by non-explicit texts. An empirically-based 
illustration of this concept is the example of saffron falling into water. Whereas 
knowledge of a large amount of saffron having fallen into water is gained through direct 
sense perception, knowledge that a small amount has fallen into the water is acquired 
through the reporting of one who actually witnessed the small amount of saffron fall 
into the water. If it is objected that even knowledge of the small amount depends, in the 
final analysis, upon sense perception - that is, at least someone must have seen the 
saffron fall into the water to be able to report about it truthfully, - al-Basri likens this to 
the rulings of assimilated legal cases in that these depend upon rulings which have been 
explicitly established in the texts. To bolster his argument, al-Basri cites here the 
opinion of 'Abd al-Jabbar that "all rulings of the Shari'a are known through the texts, 
except that some of them are known through explicit texts while others are known 
through inference based on those texts."^' That which is known by means of qiyas is of 
this second category. 

According to another objection, if rulings of the Shari'a did have causes ( 'I'lal), 
these causes would have to produce their effect in all cases, just like causes in rational 



"ibid., p. 714. In. 6-7. 
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matters. For example, it is impossible for movement, as a cause, to exist without 
producing its effect, namely, the motion of the body in which it exists. This implies 
that Shan'a rulings, if they had 'ilal, would have to have been established - through the 
very agency of those causes - even before the promulgation of the Divine Law. Similar 
to the example above, al-Basri simply denies that there is any warrant for automatically 
equating the causes of Shan* a rulings with those of rational matters. Furthermore, if the 
objectors mean by "movement" {baraki) in a body simply the fact that the body in 
question is in motion {tabarruk al-j'/sn^, this is tautological, for to say that a body has 
motion in it is equivalent to saying that it is moving. If^ however, "movement" is meant 
to refer to a separate entity {ma'ni) which necessitates (yufid) that the body be in 
motion, then what is being referred to is what the Mu'tazilites^^ agree to be an actual 
separate essence {dbat) which necessitates that the body be in motion. This motion- 
necessitating quality of the essence cannot itself be made to depend on any condition, 
for if it were to be present without its concomitant necessitation of motion, then there 
would be no difference between the presence of this essence and its absence. As for the 
'yy^ of Shan* a rulings, al-Basri says that they may be seen either as constituting the 
cdLWSQ {wajA) oimaslaba, or as a sign which accompanies the was/aha}^ Now, if the 'jJal 
constitute the cause oimasJaba, then it is possible for that cause to necessitate {yaqtadi) 
the /z/as/^^ depending upon a condition which may, for instance, be specific to certain 
moments of time to the exclusion of others. An example of this is the maslaba of a 
young boy, which may at times best be realized through gentleness and at other times 
through harshness. This fact is responsible for the difference observed in the laws and 



^* '" kama yaqulu asbabuna^^ ibid., p. 714. 
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rites instituted by different prophets, as well as the fact that certain rites ( 'ibadat) may 
be abrogated by subsequent ones. This being the case, it is perfectly admissible to hold 
that the condition necessary for legal causes to engender masIabasvca^Xy does not obtain 
before the coming of the Shan 'a, and that maslaba, consequently, also is not established 
before the Shari*a."'° If, however, the 'Hal are taken to be signs which merely 
accompany the cause {waJB) of maslaba, and if this cause may depend upon a condition 
connected to the circumstances of the moral agent, implying that it could possibly be 
specific to certain moments of time to the exclusion of others, then the sign which 
accompanies this cause would also only be such a sign at specific times, in accordance 
with the actual, efficient cause. If it is asked: "How do you know that a given ruling is 
connected with a particular 'iJW" al-Basri answers that we know this by the Prophet's 
having connected the ruling to it, either explicitly {nassan) or implicitly {tanblban), a 
fact which did not obtain, by definition, before the promulgation of Divine Legislation 
{aJ-sbar). 

According to another objection, the rational faculty ( 'agl} resembles the revealed 
texts in that it passes a judgement concerning a specific event or situation. Just as it is 
not admissible that God should make binding upon us an instance of qJyas which 
contradicts a specific text, it is likewise inadmissible that we should be bound by an 
instance of qiyas which contradicts a judgement of the rational faculty. As a rational 
judgement exists with regard to every event, it follows that qiyas cannot have been 
decreed with respect to any of them, for in cases of contradiction, the rational 

"Ibid, p. 714, In. 20-1. 

^^ '' fa-lam yamtaai' an yakma 1-sbartu B kawni 1- 'ilali I-sbarlyati mujibatan Ii-1-maslabati la yabsulu 
qabla i-sban'ati, fa-la tatbbutu l-masJabatu qabla 1-sban'a" Ibid., p. 715, In. 4-5. 
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judgement would prevail and in cases of concurrence, ^y>ar would simply be redundant. 
Al-Basri responds that this contention is nullified by the case of solitary AadJtAx^^tis, 
which may not be used to contradict a verse of the Qur'an but which can override a 
judgement of reason. Nevertheless, the objection raised does not, according to al-Basri, 
preclude the possibility of instances of ^/>i^ whose contents are identical to those found 
in the judgement of the rational faculty. In this case, it is not qiyis, but the rational 
judgement, which would be superfluous, since qiyas takes precedence over rational 
judgements in matters of Shari'a. We may not, however, abandon a specific text^' in 
favor of q/yas, for this would amount to no less than rendering the Word of God 
irrelevant. This is so because Scripture makes a ruling obligatory in an absolute sense, 
while the judgement of reason is only binding as long as it is not overridden by a proof 
fi-om the Shari'a.^^ As ^/>i^ constitutes such a proof, it follows that it may override a 
rational judgement. However, as it remains a derivative proof based on mere 
supposition {zann), qiyisvaxj never overrule a clear textual directive. 

The next objection holds that God in His wisdom would not "shortchange," as it 
were, the moral agent by hinting at rulings through an avenue of lesser perspicuity, such 
as qiyis, when He is capable of doing so through more patent means, such as an explicit 
text. Al-Basfi responds by saying that this argument is an admission that qiyas6o^% in 
fact, constitute an avenue through which rulings may be made known, and that it is not 
inadmissible for it to contain some added measure of maslaba, even though it is less 
explicit and more equivocal than other avenues, such as a text. Al-Basfi then goes on to 



^' Al-Basri uses the tenn '' nass ma'ayyan here, which I take, given the context, as equivalent to "^nass 

zabir" or obvious, conspicuous text. 
"See ibid, p. 715, ta. 19-20. 
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make a very interesting point, namely, that if the incumbency of legal rulings could be 
based on only the most patently clear indicators, then rulings would have to be defined 
as either logically necessary or, altematively, could only be derived from explicit texts 
that are mutawatir, that is, from the Qur'an and that part of the Prophetic Sunna which 
has been transmitted through tawatur, to the exclusion of solitary badithit^QrX.'i}^ 

The last objection states that if it were possible for it to be made incumbent 
upon us to declare a thing forbidden based on a probabilistic judgement that it 
sufficiently resembles an original case of prohibition, it would be possible for us to do 
this even in the absence of a sign {amari), or if we simply believed (J'taqadni) it to have 
such a resemblance without conducting a proper investigation, or if we simply desired or 
chose to forbid it, or perhaps only suspected {sAaJtahia) that it had a resemblance to the 
original case. Al-Basri's response to this objection is that acting upon qlyis is built 
upon what is lodged in the mind {jna taqairara G 1- 'aql) regarding the desirability {busi^ 
of managing one's affairs in the world in accordance with what one judges most likely 
{^'zann'^ to bring about benefit and repel harm, on condition that this judgement issue 
forth from a sign. It is also lodged in the mind that to embark upon an action which one 
suspects may bring harm can be considered "Aasati' only after one has thoroughly 
looked into the matter. If ever a person were to engage in such an action without the 
requisite preliminary investigation, al-Basri assures, he would certainly be subject to 
criticism on rational grounds. This is not the case, however, if he esteems, based on a 
legitimate sign {amira sahlbi^^ that the action in question may ward off some greater 



" For an excellent treatment of why tawatur, or wide-scale transmission, is considered by Muslim jurists 
to engender certain, rather than merely suppositional, knowledge, see Bernard G. Weiss, "Knowledge of 
the Past: The Theory of y^ffd/^traccording to Ghazali," Stud/a IsJamica, 61 (1985): 81-105. See also 
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harm or procure some benefit. I^ however, a person has reason to suspect some aspect 
of repugnance iqubB) in a matter, such as suspecting that a given report might be false, 
it is undesirable iqabIB) for him to carry out this action, for in this case he would have 
acted based on suspicion - as opposed, al-Basfi implies, to conclusive knowledge ( 'ffrrij 
or at least an estimation of high probability {zann), Al-Basfi holds that acting upon 
suspicion is undesirable as a general rule, though nonetheless legitimate in some 
instances.^'* 



On the Impernussibility of Acting Upon Qiyas in All Slian'a Matters and 
the Permissibility of Acting Upon the Texts in All Shan 'a Matter^^ 



In a short, but very important section of the text, al-Basri seeks to prove that 
although some matters of the Shaii*a may be known through qiyas, it may not be held 
that the entire Shari'a can be derived through qiyas?^ It is, however, theoretically 
possible for all rulings of the Shari'a to be known through the texts. This is due to the 
possibility that God should, for instance, stipulate rulings with regard to certain general 
characteristics, with each particular instance of the manifestation of that characteristic 
being subsumed under the general category. Moreover, remarks al-Basri, stipulating 



Weiss, The Search for God's Law: Islamic Jurisprudeace in the Writings ofSayfal-Dm aJ-AmidH^iSa 
Lake City: University of Utah Press, 1992), 111-191. 

Al-Basri cites, by way of example, the opinion of Malik regarding whether or not it is necessary to 
repeat ablutions before prayer if one is in doubt regarding one's state of ritual purity. Malik requires 
ablution to be repeated in this instance, a requirement which entails acting upon suspicion {shak^, 
while the other three schools of law consider the original ablution still intact, a ruling which al-Basri 
describes as being in accordance with the "as/" namely, the undesirability {qubh) of undertaking an 
action based on mere suspicion. 

^^ See "" Fi annahu la yajuzu I-ta'abbudu bi-I-qiyasi Gjamt'i 1-sbarlyati wa-yajttzuI'ta'abbuduSjam'iba 
bi-/-nusus" Mu'tamad, p. 723. 

^^ It will be seen below that for Ibn Hazm, the universally conceded fact that not a/7of the Shari'a can be 
derived through ^/^iJr entails, precisely, that aoaeoiw can be. 
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rulings in this manner could contain some sort of benefit, or maslaba. An example of 
this would be God stating that all substances which are measurable by weight are 
usurious, and therefore may not be exchanged in unequal quantities. This general 
prescription would suffice to prohibit the selling of each and every measurable substance 
in unequal quantities, without the need for each substance to be mentioned by name. It 
is therefore theoretically possible that the entire Shari'a, in all its details, could have 
been legislated through the texts in this manner. 

It is not, however, admissible that the entire Shari'a should have been legislated 
by means of qiyas, for if ^rulings of the Shari'a were derived through qiyas, this would 
entail that the Shari'a would be entirely constituted of assimilated cases derived on the 
basis of extra-revelational considerations. Such considerations would be related to 
either: (1) the various aspects of goodness {busstj or undesirability {qubB) of a given act, 
or (2) rational signs based on the habitual patterns ( *adai) according to which the world 
runs. However, argues al-Basri, there is no principle {asl) m the mind which indicates 
the obligation to pray, nor the number of cycles required in each prayer, nor the various 
elements which constitute a valid prayer, nor the different timings of the prayers. With 
regard to signs arising from the habitual patterns in the way the worid runs, these also 
do not indicate the moral-legal obligatoriness or prohibitedness of a given act. Rather, 
they mdicate either the imminence of some event, as in the case of a cloud being the 
harbinger of a coming rainstorm, or else a specified amount of something, such as that 
sign which indicates the amount of damages to be paid in a given situation." The 
obligatory nature of prayer, however, does not fall under either of these two categories, 



" See discussion on the defimtion of rational signs, p. 15-16 above. 
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nor are there any signs originatmg from the habitual pattern of things to indicate the 
obligation to pray or the various modalities of valid prayer. If such signs did exist, al- 
Basri points out, then the obligatoriness of prayer would not, in that case, be considered 
a Shari'a ruling in the first place, but rather, one may surmise, some type of "natural" 
rule or law inferred from the habitual pattern of things referred to above. As this is not 
the case, it follows that it is impossible for the Shari'a in its entirety to be deUneated by 
means of qiyis. 

On Whether or Not Qiyas has Actually been Decreed: 
Textual Evidence in Support of Qiyas and Ta 'HI 

After his extensive argumentation aimed at establishing the rational 
admissibility of the Lawgiver having decreed qiyas upon the Muslim community, al- 
Basri shifts focus in order to demonstrate that, above and beyond this mere 
admissibility, qiyas\d& in actuality been made incumbent upon the community and, by 
this very fact, not only legitimized but sanctioned as an integral component of 
delineating the Law. The bulk of al-Basri's argument regarding the actual prescription 
of qiyas- and its mode of operation, ta'IIi- consists of Qur'anic verses and Prophetic 
abaditJi, as well as "situational" evidence arising from the actions and decisions of the 
Companions and the Successors of the Prophet. The most important of these verses and 
ahaeHtli^iM be discussed in the pages that follow. 

Al-Basri cites a number of Qur'anic verses in support of qiyas, defending each 
citation against argiraients which have been raised against them.^* The first verse al- 



Most of the arguments in question seem to be such as were advanced by proponents of the Zahiri 
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Basfi cites is Qur'an 59:2, which reads: '" fa'tabmi yi uli I-absirr 'Tt/bir" in this verse 
means, according to al-Basn, "the consideration of one thing with regard to another and 
the application of this latter's ruling to the fonner."^' In support of this interpretation 
of the word ""i'tJbar" al-Basn cites Ibn 'Abbas as saying, with regard to the amount of 
compensation due for knocking out a person's teeth: '' Ptabt bukmaba bi-I-asabiT that 
is, "Consider the ruling [for teeth] on the basis of [the riding pertaining to] fingers." Al- 
Basn further maintains that if a person says, for instance, "Indeed, in this is an 'ibra^' 
what is meant is that the thing referred to possesses some quality which necessitates 
that it serve as the basis upon which other things are to be considered or evaluated {Gbi 
mi yaqtadi hanila gbayribJ 'alaybi). An example of this is an unjust man who meets an 
untimely demise, and so it is said: "In this is an 'ibra" What is meant is that the early 
perdition of the unjust man should serve as a basis for the consideration of other unjust 
men, who should mend their ways for fear of a similar fate. Consideration, or i'tibar, is 
not, according to al-Basri, to be understood in the sense of taking admonition {itti'a^ or 
restraining oneself from an act {inzi/ai), as these are the end goal of j'tjbir and not 
rtibar'\tsQ\i. In other words, proper consideration is that which leads to the learning of 
a lesson or the holding back from an act. 



school, such as Ibn Hazm (see next chapter), although it must be kept in mind that a number of 
prominent Mu'tazilites rejected the notion of qiyis2& well. We have already mentioned, as an 
example, ai-Nazzam (see text p. 3 as well as note #3 above). For a fairly extensive treatment of various 
groups and individuals who opposed the use of ^/>2yin legal matters, see Ahmad Hasan, "The Critique 
of Qiyas^" Islamic Studies, 22, HI (1983): 45-69 continued in IV (1983): 3 1-55, where the author cites, 
among the Mu'tazilites of Baghdad who opposed qiyis, Yahya al-Iskafi, Ja'far b. Mubashshir and Ja'far 
b. Harb. In addition to the Zahirites and the Mu'tazilites, Hasan also cites among the opponents of 
qiyis: the Stu'ites in general, the Hashwiya, the Ibadiya and the Azariqa, in addition to Abu Hashim 
al-Jubbn, al-Qashani and al-Nahrawam, the three of whom allowed for the use of qJyisQnly in very 
limited circumstances (sec Hasan, p. 47). See also Mohammad Hashim Kamah, Principles of Islamic 
Jurisprudence {Camhn^Zz: The Islamic Texts Society, 1991), 198-99. 
" '" wa-1-i'tibaru buwa 'tibaru !-sbay'i bi-gbayrihi wa-ijri'u bukmibi 'alaybi" Mu'tamad, p. 737, In. 20. 
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Another verse which al-Basfi adduces as proof of the validity of qiyas\% Qur'an 
4:59: "O ye who believe! Obey God, and obey the Messenger, and those charged with 
authority among you. If ye differ in anything among yourselves, refer it to God and His 
Messenger . . ." The obvious meaning of "refer" i^'radd") here, according to al-Basri. is 
none other than the activity of q/yis. Al-Basri defends this interpretation by arguing 
that if "referring to God" {al-radd Hi AJlaB) were intended simply to mean inference 
{istidJH) on the basis of the obvious meaning of the Qur'an, then the phrase would be 
redundant, since this meaning is aheady subsumed under the order to obey God with 
which the verse opens. As the command to obey God constitutes an order to submit to 
His word in its entirety, including both its apparent and its less obvious, inferred 
meanings, it follows that the referring of affairs to God and the Prophet can mean none 
other than performing qiyasoxs. the basis of the Qur'an and the Sunna. Related to this 
verse is Qur'an 4:83, which reads: ". . . If they had only referred it to the Messenger or 
to those charged with authority among them, the proper investigators {alladbiaa 
yastanbitmabd) would have known it from them (directly) . . ." Similar to '"radd'' in 
the previous verse, al-Basri understands '"istmbaf here as referring to the derivation of 
Shari*a rulings by means of qjyas. 

The final verse which al-Basri mentions in vindication of qiyas is Qur'an 17:23, 
in which God commands the believers with regard to parents: "Say not, 'Fie!' to them." 
According to al-Basri, the Muslim community has collectively understood ( 'aqa/a( a/- 
ummi^ from the interdiction of uttering "Fie!" to parents the prohibition of hitting them 
as well. This understanding, maintains al-Basri, can obtain only by means of qiyas, 
whereby one infers that the 'ilJa behind the proscription of saying "Fie!" to parents is 
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the imperative not to cause them any harm {adbi^ whatsoever, the least degree of which 
is the utterance of the relatively innocuous exclamation "Fie!" Al-Basri admits, 
however, that one may object to this interpretation by arguing that the prohibition of 
hitting parents is understood from this verse not by means of qiyas^ but rather from the 
wording of the verse itself Under this interpretation, "Do not say 'Fie!' to them" would 
be similar to someone saying: "I do not owe so-and-so a single grain {ma li-fuIaiuB 'indl 
babbi)" which is immediately understood by virtue of linguistic convention to mean 
that the person in question is not owed anything at all, neither the derisory amount 
figuratively represented by a grain, nor any amount smaller or greater than that. 
Although al-Basn mentions this objection, he does not undertake to refute it in any 
definitive manner. Nevertheless, he advances the example of uttering "Fie!" to parents 
as proof of the validity of performing qiyas'm deducing rulings of the Shan 'a. 

In addition to verses from the Qur'an, al-Basn also argues for the legitimacy of 
qjyason. the basis of several Prophetic abidltb. One such bad7tb iQlates the instructions 
given by the Prophet to Mu'adh b. Jabal upon appointing him as govemor of Yemen. 
According to the bad7tb, the Prophet asked Mu'adh upon his departure for Yemen, "By 
what shall you govem Qudge] (b/ma tabkuni)T to which Mu'adh replied, "By the Book 
of God." The Prophet then inquired, "And if you do not find [therein a ruling]?" 
Mu'adh replied, "Then by the Sunna of the Messenger of God." "And if you do not find 
[therein a ruling]?" pursued the Prophet. "Then I shall exercise my opinion {ajtabidu 
ra'yj)" answered Mu'adh, a response which is reported to have met with the 
approbation of the Prophet. While this Aaditb can hardly be said to authorize directly 
the use of giyis as it was known by the time al-Basri quoted it in the fifth century, it 
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nevertheless serves the purpose of vindicating in a general manner the practice of 
judging legal matters based on considered opinion when the issue imder scrutiny is not 
directly addressed in the revealed texts. At any rate, al-Basn goes on to quote another 
AadTtA in which the verbal root "q-y-s," from which the word ^^qiyas^ is derived, actually 
appears explicitly. According to this badltb, the Prophet is reported to have asked both 
Mu'adh and Abu Musa, upon commissioning the two of them to Yemen: "According to 
what will you judge {bima taqdiyM)" to which they responded: "If we do not find a 
ruling in the Sunna, we will 'measure' {qJsni) one thing in light of another. Whatever 
we find closest to the truth, we shall act according to it .'"^^ 

Al-Basfi also cites two additional ahadlth, each of which relates an instance in 
which the Prophet answered a question by striking an analogy, implying, in al-Basri 
view, that the questioner himself was expected - or at the very least would have been 
authorized - to make a similar inference. According to the first hacfftJi, 'Umar asked the 
Prophet whether the act of kissing while fasting violates a person's fast. The Prophet 
replied by asking *Umar in tum: "Do you not see if you were to rinse with water then 
spit it out?" According to another badith^ a woman asked the Prophet whether she 
could perform pilgrimage on behalf of her deceased father. The Prophet responded by 
asking: "What if your father owed a debt; would you discharge it?" The woman replied, 
"Yes," upon which the Prophet remarked, "God is more entitled to the repayment of His 
debt." In the first example, explains al-Basri, the Prophet likened {sAabbaAa) kissing 
without intercourse to rinsing the mouth without swallowing. While swallowing water 
is known to violate the fast, rinsing the mouth is only a prelude to swallowing. As such. 
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the badlth leads us to infer, rinsing the mouth falls short of breaking the fast. Likewise, 
while sexual intercourse unquestionably violates the fast, kissing, we may infer, is to be 
considered a mere prelude to intercourse and, for this reason, does not vitiate the fast. 
Due to this likeness between rinsing the mouth and kissing, the ruling of the first - that 
is, the fact of not breaking the fast - is transferred to the second. In the case of the 
second haditb, a similar analogy is made when the Prophet likens the pilgrimage of a 
deceased person to a monetary debt owed to a human being. Just as the monetary debt 
must be discharged by a surviving relative, even more so should such a relative acquit 
the deceased person's "debt" to God by performing pilgrimage on his behalf. Both of 
these instances, al-Basri holds, demonstrate that the Prophet was paving the way for 
qiyas'm the Shari'a {tambJd al-qiyas £ l-shm'i). 

Al-Basfi then lists a mmiber of Qur'anic verses which the opponents of qiyas 
regularly cite as proof that qiyas is strongly censured in the Qur'an and therefore 
illegitimate. Such verses include: Qur'an 49:1: "O ye who believe! Put not yourselves 
forward before God and His Messenger;" Qur'an 2:169: "For he (Satan) commands you 
what is evil and shameful, and that ye should say of God that of which ye have no 
knowledge;" Qur'an 17:36: "And pursue not that of which thou hast no knowledge;" 
Qur'an 16:116: "But say not - for any false thing that your tongues may put forth - 
'This is lawful, and this is forbidden,' so as to ascribe false things to God;" Qur'an 6:38: 
"Nothing have We omitted from the Book;" Qur'an 16:89: "And We have sent down to 
thee a Book explaining all things;" Qur'an 29:51: "And is it not enough for them that 
We have sent down to thee the Book which is rehearsed to them?" and Qur'an 4:59: "If 
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ye differ in anything among yourselves, refer it to God and His Messenger."*^ Al-Basn 
responds by asking the objectors in turn: "On what basis do you claim that qiyas falls 
within these verses?" On the contrary, argues al-Basri, the fact that we know qiyas Xo 
be legitimate on the basis of definitive evidence {dalala qiti'i) guarantees us that 
rulings proffered thereby do not constitute "putting ourselves forward" before God and 
His Messenger, saying of God that of which we have no knowledge, declaring things 
lawful and prohibited by way of false ascription to God, or anything of the sort. Rather, 
al-Basri pursues, the fact that ^y^^has been prescribed by God entails that relying on it 
to infer rulings itself constitutes \M6%^g by what God has revealed. The definitive - as 
opposed to merely suppositional {zannl) - proof that qiyas has been made incumbent 
assures us that the results of qiyas fall squarely within what God has made clear in His 
Book. This argument is fiirther bolstered by the verse describing God as having sent 
down the Qur'an "explaining all things" {tibyanan ii-JaiiJi shay), which must be taken 
either to mean all things specifically and individually, or all things in a general manner. 
Since it is clear that all things are not included in the Qur'an in a specific manner - a 
fact attested to by the indispensability of the Prophetic Sunna in the clarification of a 
great deal of matters - it follows that the Qur'an explains "all things" in a general 
manner, leaving the specifics to be provided for by means of extra-Qur'anic sources 
legitimated through the Qur'an. Such sources include the Sunna of the Prophet, as well 
as qiyas. 



*' AH of the above verses, in addition to others, are cited by Ibn Hazm as proof against the validity of 
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Analysis ofal-Basn's Underlying Epistemological Framework 

On Knowledge 

The importance of the question of knowledge in al-Basri can be reduced to one 
fundamental issue: Wherein lies the justification of deriving Shari'a rulings through 
means which admittedly yield only supposition and not actual, conclusive knowledge 
concurrent with what is lodged in the mind of God, and then ascribing such rulings as 
constitutive of the Shari'a? Does this make God's Law - and even more significantly, 
His will - relative? Or are we to understand "relative" here as meaning simply relative 
to us as human beings? Altematively, perhaps, we may say - in fact, this is exactly 
what al-Basri' s whole epistemology seems to be based on - that God's Will is absolute, 
and that one of the things He wills absolutely is that human beings should judge in 
matters of the Shari'a, as in purely rational matters, according to whatever conclusions 
are yielded by their best efforts in arriving at the highest degree of suppositional 
knowledge {zann) possible. These efforts, however, may not proceed randomly or 
whimsically. Rather, they are to be based on signs which, apparently, must themselves 
have some defined standard of probity. The issue of the nature and strength of such 
signs raises, in turn, another important question, namely: What specific criteria define a 
sign as being reliable enough to lend itself to juridical use in deriving the Shari'a? What 
are the implications of two qualified scholars disagreeing, which is often the case, about 
whether a certain thing even constitutes a legitimate "sign" to begin with? Are we to 

qfyas. (See next chapter.) 
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conclude that the definition of a sign is also suppositional {zanni), rather than definitive 
{qatlp. And if this is indeed the case, then is the entire premise from which al-Basfi 
proceeds in his defense of ^/^^ undermined? 

In his attempt to build a solid case for the validity of qiyas^ what al-Basn seems 
to be doing is first - that is, first as a matter of logical priority, and not chronologically 
- establishing that God has decreed qiyasyx^ox^. Muslims and that this fact is known with 
certainty {dalila qiti'i). Now, if the prescription of ^y>^is a matter of certitude, then 
it follows that whatever conclusions result from qiyas are likewise valid, although still 
not independently and objectively "true," in an ontological sense, in and of themselves. 
That is, if we derive ruling at through qiyas 2s\A then say that it forms part of the Will of 
God with regard to human actions as embodied in the Shari'a, then this would be true 
not in the sense that the actual ruling derived is directly the Will of God - in the sense 
that that specific ruling formulated in that specific manner was directly decreed by Him 
in the same way, say, as the rulings regarding the distribution of inheritance or other 
such clearly stipulated matters - but rather, only in the sense that it is a (humanly 
derived) product of an activity - qiyas- which is known with certainty to flow directly 
from His will in a definitive manner. If this analysis is accurate, then rulings derived 
through qiyas can almost be said to be God's will "by extension," that is, through the 
proxy of human agents responsible for delineating the details of that will according to 
the best of their abilities. Rulings derived in this manner are, therefore, ODtologicaliy 
different from those rulings which God Himself has explicitly stated, whereby the latter 
are direct and unmediated objects of the Divine Will, while the former are objects of 
that will by virtue of their mode of derivation, but not with regard to their specific 
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content. In other words, when we say that consuming date wine is forbidden by the Law 
of God, this statement is ontoiogically different from when we say that consuming grape 
wine is forbidden by the Law of God. Despite this ontological difference regarding the 
relationship of the object forbidden with the Will of God, however, the two statements 
are morally and legally equivalent with respect to their implications for human life. 
That is, the fact that a sufficiently strong case can be made for the prohibition of date 
wine on the basis of ^>yij confers upon this prohibition, vis-a-vis the human subject, an 
imperative force identical to that of the prohibition of grape wine. The ontological 
"gap" between a ruling's having been directly willed by God and a (^7>is-derived) 
ruling's being only indirectly willed by God, as it were, disappears in the realm of their 
imperative force by virtue of the fact that the activity of which these latter rulings are 
the result - namely, qiyas- itself forms an object of the direct prescriptive will of God. 

These seem, at any rate, to be the basic assumptions underlying the whole of al- 
Basfi's argumentation for the validity of qiyas and ta'lIL If our analysis has been 
accurate so far, then it would appear that the legitimacy of rulings derived through qiyas 
- which constitute a significant bulk of the Shan* a - rests almost exclusively on the 
strength of the evidence adduced to prove that qiyas has, in reality, been prescribed by 
God in a definitive and unambiguous manner, that is, that the activity of qiyas - 
conducted according to the theoretical framework which al-Basri and others laid down 
for it in the 5* century of the Hijra - constitutes a discrete object of God's prescriptive 
will in an unambiguous, fiilly conclusive manner. This would imply, on a certain level, a 
two-tiered ontological division of the Shan* a into: (1) rulings which were explicitly 
stipulated by God and, as such, leave no room for (juridical) difference of opinion 
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(JkbtiJaf), This implies that only one "answer," or ruling, exists for a situation which 
has been specifically and explicitly addressed, unless, of course, God Himself has 
stipulated a number of alternatives, as is the case in certain instances of expiation 
{kaff^i), which can take the form either of two months' consecutive fasting, feeding 
sixty indigent persons or manumitting a slave; and (2) rulings which have been arrived 
at through the efforts of highly competent, though nonetheless fallible, human beings 
through a process which has been directly decreed by God. In these cases, then, it seems 
that rulings derived through qiyis are like those in which God has stipulated several 
altematives with regard to their plurality^ and, significantly, the correlative implication 
that not all cases countenance only one correct answer, but that, in many instances, 
several answers may all equally enjoy the status of being correct. This similarity as 
regards plurality does not, of course, nullify the ontological difference between the two 
kinds of rulings pointed out above. The ontological difference remains due to the fact 
that each of the altematives given in the case of expiation was individually established 
by God in a direct and absolute maimer, whereas the individual elements (i.e., the 
rulings) of that plurality of opinion which arises from juridical speculation based on 
qiyas arises from the less than absolute, possibly erroneous (from the perspective of 
absolute truth) judgements of fallible human beings. Far from compromising the 
integrity of the rulings thus derived, however, al-Basri seems to understand this state of 
affairs as deriving from the assumption that, in those numerous cases where God has not 
directly legislated a particular ruling. His will consists precisely in that human beings 
act according to the results of their best and most scrupulously expended efforts. For 
God to hold us responsible for the contents of a Will which consists entirely of specific, 
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absolute propositions regarding right and wrong, lawful and prohibited - but of which 
He has made only some available to us in a conclusive manner, with the rest being left 
to us to approximate based on our fallible efforts - would, in fact, constitute laying upon 
human beings a duty which would be effectively impossible to fiUfill. From this 
perspective, one may perhaps consider God*s promise not to do so**^ as lending 
additional support to al-Basri's view that, where God has established signs pointing to 
rulings but has not spelled those rulings out explicitly nor indicated them by means of 
conclusive evidence {daUl), that His will itself in such cases consists of none other than 
that qualified human beings should expend their best efforts in deriving the ruling based 
on the signs established for them for this purpose. If they do this, they will be 
considered to have fulfilled the will of God in these instances, regardless of the material 
or formal details of the rulings they have thereby deduced. The question still remains, 
however, as to why al-Basri, following 'Abd al-Jabbar, speaks about the move {intiqal) 
firom supposition {zan^ to knowledge ( 'iln^ upon the establishment of sufficiently 
convincing signs, as we have seen in the case of Zayd being reported to be in house. In 
such instances, al-Basri actually seems to equate 'iJm with zann in a manner which, as 
we remarked earlier, seems to relativize unnecessarily the concept of knowledge 
altogether. 



*^ See Qur'an 2:286, where God says: "God does not place upon any soul a burden greater than it can 
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On the Status of Acts before the Sban'a 

In one particularly illuminating passage, al-Basn divides the ruling {bukni) 
regarding a given act into three categories. An act can be either: (1) undesirable/bad 
{gabiS), in which case abstaining from it is preferable to performing it; (2) 
desirable/good {Aasan), in which case performance is preferable to abstention; or (3) 
required ( wijiB). A number of questions immediately come to mind concerning this 
particular moral-legal categorization of acts. For example, how would ai-Basri classify 
the categories of the forbidden {haram, maizui) and the permitted {mubaSp. Why does 
he depart from the normal 5-category classification of Shari*a rulings - i.e., obligatory 
{iva/j'B), recommended {mandud), permitted {mubaS), reprehensible {makruB) and 
forbidden {baranip. Or perhaps ""qabJB' here should be equated with "'barim since al- 
Basn speaks for one or two paragraphs of the ''qubbu,''' or "repugnance," of selling 
wheat in unequal quantities, but subsequently refers to such a transaction as being 
""baram^' or "forbidden." But it would be imprudent to assiune that the two concepts 
are interchangeable for al-Basn, for in that case there would be no reason to use two 
different terms. Do we then have wanant to hold that al-Basri views usurious sale as 
baram because it is qabib^ i.e., God decreed for it a ruling which concuned with a 
repugnance intrinsic to its ontological nature? Are the categories of ''basan'' and 
'^qablS' rationally determined, or are they textually based? Are we to understand al- 
Basri as referring to some ontologically intrinsic good and evil of acts in a manner 
typical of the Mu'tazilites, or rather, qualities that are assigned to acts based on the 

bear." {^LayukaUifuUabuDafsaBiJIiwus'abi). 
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command of God, as the Ash'arites hold? The answers to these questions are essential 
for grasping the structure of al-Basri's underlying epistemological assumptions. 

We can gain some insight into the questions raised above by a close examination 
of al-Basri's discussion regarding the original case {asl). After discussing what it means 
to consider wheat itself as an "as/ "^^ in the prohibition of selling rice at unequal 
quantities, al-Basri remarks, almost in passing, that this by no means entails that wheat 
be described as an ^s/before the coming of revelation. The reason for this is that wheat 
only becomes an asl once a ruling is established for it which, upon examination, leads 
us to the establishment of the ruling in new cases.**^ As it is known that the quality of 
usuriousness was not established in wheat before the coming of revelation, al-Basri 
reasons, it is clear that wheat could not have been an asl before revelation either. The 
importance of this short and almost tangentially included passage should not be 
underestimated, for it strongly suggests that in al-Basri's view, the moral status of acts 
is not only mediated through, but actually determined by, the siar' as a textual, 
revelatory phenomenon and nothy the 'agl Al-Basri seems to view the qualification of 
wheat as a usurious substance to be a strictly textual qualification, rather than a 
rationally discemable quality which inheres in wheat, as it were, by nature. As 
usuriousness was apparently not a quality of wheat prior to the promulgation of the 
sliar\ one can only conclude that it is revelation itself that, according to al-Basri, made 
of wheat di usurious substance. It is worth repeating here that al-Basri does not maintain 
simply that our AnowJedge oi ih^ usuriousness of wheat is mediated by revelation, but 



^^ as opposed to considering as the "asl" either the ruling whereby selling wheat in unequal quantities is 

forbidden, on the one hand, or the textual report through which this ruling is made known, on the other. 
*^ Basri's exact words are: " Wa-laysa yalzamu 'ala badba an yusafa 1-bunv qabla l-sbar'i bi-annabu aslan. 
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rather that the very fact that wheat is usurious is itself a direct product of revelation. 
Indeed, al-Basn states explicitly that usuriousness - and not merely our knowledge of it 
- was established with regard to wheat only with the coming of revelation."^^ However, 
the fact that it is revelation which has defined certain substances, like wheat, as usurious 
still leaves three very central, closely related questions unanswered. First, is 
usxiriousness as a quality to be understood as "inherently" repugnant {qablS), or rather as 
having been determined and defined as such through direct divine agency? Second, can 
the repugnance of usuriousness be rationally discemed, or does our knowledge of this 
repugnance depend strictly on textual mediation? Third, does al-Basri understand the 
legal-moral prohibition of usiuy as a natural and inevitable consequence of its 
repugnance, or rather as a direct consequence of the Divine Will which may or may not 
have chosen to proscribe repugnant things in general, and usury in particular? 

Further evidence for the conclusions drawn in the beginning of the preceding 
paragraph can be found in the next section of the text,"*^ where al-Basri anticipates a 
question to which he attempts to respond preemptively. The argument, put in the 
mouth of a hypothetical opponent, runs as follows: The fact that wheat is forbidden 
{barani) must be a result of either: (1) our actual act of selling wheat in unequal 
quantities or (2) our belief that it is repugnant {gabiB) to do so. In other words, it 
appears that the 'I'Ua of the ruling here, which is the repugnance of selling wheat in 
unequal quantities, is either our act of selling it in unequal quantities, which implies that 
the prohibition (or repugnance) of an act is determined by our committing of the act, or 



li-annahu innama kana aslan idba tliabata dbl I-Aukmu I/adhI I'dba nazawa Sbi wa-S sifatibi yusilna ila 
Aukmj gbayribj." Mu'tamad, p. 702, 
*' " wa-ma 'Jimua anna 1-riba lam yakun tbabitan Gl-bum'qabla J-sbar'i fa-Iam yakua idb dbaka as/an" 
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our belief that it is repugnant to do so, which entails that if we did not beUeve it to be 
repugnant, it would not be so. Al-Basri responds that the repugnance of selling wheat in 
unequal quantities {qubbu bay'ibi mutafadilad) is due, in reality, neither to our doing the 
act nor to our belief regarding its moral-legal status, but rather, al-Basri seems to be 
saying, to the actual quality of repugnance inherent in the thing itself He likens this to 
the example of assimilating lying with some benefit or purpose to lying without such 
benefit. In such a case, we do not assimilate purposefiil to purposeless lying based on 
the mere fact that purposeless lying constitues an act, nor due to our knowledge that 
such lying is repugnant, since our knowledge itself is not repugnant and therefore cannot 
be the effective cause in making something else repugnant. Furthermore, al-Basri states 
that the repugnance of purposeless lying (and of trading wheat in unequal quantities) is 
brought about, or "caused," by an indicant."*' Similarly, the qiyas in neither of these 
cases can be said to depend upon the objective existence ( wujud) of the phenomenon of 
trading in unequal quantities or lying without purpose, because even if such trade did 
not exist, we could still say that if it were to exist, it would be repugnant because {^II- 
annabu- i.e., 'illi) it is of the genus of that which is measurable by capacity, a property 
which is found in rice and on account of which selling rice at unequal quantities is 
necessarily repugnant as well. Similarly, even if lying as a genus did not exist, we 
would still be able to say that lying without purpose, if it did exist, would be repugnant, 
because it is lying, a fact which is true of lying with a purpose as well. Al-Basri then 
underlines that the fact that a given act is forbidden {baring is something added on to 



Ibid., p. 702. 
^ Sec ibid., p. 702, In. 1 1 - p. 703, In. 13. 
*' " wa-lay$a qubbubu ma'lQlaD bi-daHUn fa-yuqila: innal-qiyasayaqa'u 'ala daUlihiT Ibid., p, 702-3. 
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its merely being an act. He also points out, perhaps more significantly, that when legal 
scholars speak of "'^tabnm al-fiJ''* - literally "making or declaring an act forbidden" - 
what they really mean is ""kawnabu harim^' that is "the fact that it is forbidden." Al- 
Basri seems to be saying here that just as neither our doing oi a given act nor our belief 
that that act is forbidden actually makes it forbidden (i.e., is the effective cause, or 
" 'illal'' of its being forbidden), similarly the legal scholars do not make acts forbidden by 
their pronouncements, but rather simply declare to be forbidden that which already is so. 
What al-Basri seems to be doing here is insisting on the non-subjectivity of legal and 
moral norms in the Shan* a by vitiating those points of view according to which the 
legal-moral status of acts would be dependant either on the act being committed by 
human beings or, more significantly, by the belie f{i'iigad) of human beings that a given 
act is repugnant (and therefore, presumably, forbidden). Even those textual indicants 
which impart to us knowledge of the repugnance of acts such as selling wheat in unequal 
quantities do not themselves engender ihis repugnance, but merely indicate it to us. 
This seems to be what al-Basri means when he says: " wa-laysa qubbuliu ma 'lUlan bi- 
dalilT^^ That is, the repugnance of the thing in question, although perhaps made /mown 
to us by the indicant {daJiJ^, is not actually caused by it {ma 'liS). All of these 
considerations seem to support fiirther the conclusions drawn in the preceding paragraph 
concerning al-Basri*s view of the strictly revelational, and therefore objective, origin of 
legal-moral norms, although the three questions raised at the end of that section still 
await an adequate response. 



'" See ibid., p. 702. 
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The Question ofMaslaba and the Ptnposefulness of the Sban'a 

As is evident from the arguments presented above under the heading "Rational 
Arguments in Support of Qiyas and Ta-UC al-Basri relies fairly extensively on the 
notion of "benefit," or maslaba, in proving the rational admissibility of qiyas. In a 
number of cases, al-Basri argues for the validity of ^7>ar based on the fact that it may 
possibly contain some masJaba{^QTQsX\ms.% '^iutf\ which we would forgo were we not 
to engage in qiyas. In several cases, this alone - that is, the mere possibiiityX\\A\ acting 
according to ^/^^ could contain some benefit - is enough, at least in al-Basri's view, to 
respond adequately to the objection of an opponent.'*' 

Be that as it may, it is essential to note that for al-Basri, our knowledge of 
masiaba has an ultimately textual basis and is not based on some rational category 
which stands independent of the revealed texts. While we might infer masalib in some 
instances, this very inference, in order to be valid, must originate in the texts. That is, 
our knowledge of masaOh^ at least in moral-legal matters, is derived from the texts, 
although al-Basri makes it clear throughout his discussion that the texts (and through 
them qiyai) somehow inevitably lead us to masalib. There seems, then, to be some sort 
of symbiotic relationship between the texts on the one hand, and masiaba on the other. 
For al-Basri, masiaba as a general concept appears to be an overarching category which, 
on one level, stands outside - and almost above or in the backdrop of - the texts of 
Revelation. Al-Basri, in proper Mu'tazilite fashion, appears to conceive of masiaba - 



*^ Refer to the section "Rational Arguments in Support of Qiyas isiA. Ta 'Jli" earlier in this chapter (pp. 
18-36) for numerous instances where al-Basfi argues on the basis oi waslabalo prove the rational 
admissibility of q/yas. 
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and the legitimacy of whatever leads to or engenders it - as an independent, self- 
justifying imperative which pervades, as it were, the entire created order. Mas/aba is 
presented in al-Basn as an ineducible category to the dictates of which even Revelation 
seems bound to a certain degree. This holds for maslaba as a general category, as a 
general imperative undefined, as of yet, in terms of any specific thing or action through 
which it is realized in the world. 

When it comes to determining that which actually embodies maslaba in a given 
instance, at least in the moral-legal realm, the relationship between the texts and 
maslaba is somewhat different. Here, our knowledge of where maslaba actually lies 
appears to be fully dependent on the revealed texts. Al-Basri in fact states expUcitly on 
several occasions that maslabazzm only be known via the texts, and not through rational 
means. Thus, while maslaba is the imderlying pnnciple which informs and gives 
meaning to the Shari'a, the tools used to determine where that maslaba lies and to 
actualize it are unmistakably textual. Definitive texts (what al-Basn refers to as ^""nass 
mu'ayyan") enjoy the highest rank on al-Basri's scale of epistemic certitude with 
respect to matters of the Shari'a, followed by suppositional {zamil) knowledge based on 
textual evidence, such as that knowledge engendered by qlyasox solitary baditbxepotls, 
and only in third place comes rational knowledge acquired independently of the texts. 
More succinctly, al-Basri's epistemic hierarchy with respect to moral-legal knowledge 
may be formulated as follows: (1) definitive textual knowledge; (2) suppositional 
knowledge based on textual evidence; and (3) knowledge based on rational judgements. 
It is important to keep in mind, however, that the goal towards which all three avenues 
of knowledge tend remains under all circumstances the realization oi maslaba. If textual 
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knowledge in the moral-legal realm take precedence over purely rational judgements, 
this appears to be simply because the texts - given that they are revealed by God - are 
more apt than the imaided intellect to lead us to the realization of our benefit. The fact 
that the texts lead us inevitably to masJaha&aia^s, of course, that the Shan' a as a whole 
is purposeful. Its purpose, it would seem, is not to impose upon mankind an arbitrary 
set of obligations and prohibitions, but rather to lead man to the realization of benefit - 
a benefit which is more or less intelligible to the human mind. 
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Ibn Hazm al- Andalusi 
(d. 456/1064) 



OvervfGjv of Ibn Hazm 's Views on Qiyas 

In Book 38 of his 40-part AJ-JMam G Usui al-Ahkam, entitled "On the 
Refutation of Qiyas by Means of Necessary Proofe,"^° Ibn Hazm begins by declaring 
that there is no disagreement that prior to the rise of Islam, there was no legislation in 
the "^" to begin with, neither in the form of obligation nor of prohibition, God then 
revealed the moral-legal rulings of the Shari*a through direct revelation in the Qur'an 
and through the words and directives of the Prophet. Whatever God prescribed is 
obligatory and whatever He forbade is prohibited, and that which He neither prescribed 
nor forbade is permissible and lawful in an absolute sense as it was before}^ This, 
according to Ibn Hazm, is known of necessity by every person through the very nature 
of the rational faculty." What need, then, is there for qiyas and opinion (/a»? It 
follows that anyone who, after conceding the foregoing premises, makes obligatory or 
forbidden anything which is not made so by an explicit text is guilty of legislating {qad 
siiarra 'i) in religious matters that for which God has not sent down any authority or 
permission. This, according to Ibn Hazm, is a clear and sufficient proof to which none 
can object. 



^° See '" FI ibtali I-qiyasi bi-I-barahinl l-darmya^" starting on p. 1049 oi Al-Ibkam £ Usui aJ-Ahkam, ed. 

Ahmad Muhammad Shakir, 8 vols. (Cairo: Matba'at al-Imtiyaz, 1398/1978), hereafter referred to as 

''Ibkamr 
^' "^ mubabun mutlaqun balalun kama kina^' Ibkam, p. 1049. 
^^ "badbaamrun ma 'rufun daruratan bi-6tratil- 'uqhlimin kuUi'abad," ibid., p. 1049 
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Ibn Hazm takes to task those who advocate gjyasioi talking about the reference 
of a far\ defined as an assimilated case not covered by a text or an Jjina\ to an asJ, 
defined as an original case covered by a text or an IJwa'. Ibn Hazm rejects this very 
division between "as/" and ''far'" ml the Shari'a, citing Qur'anic verses which he 
advances as proof to the effect that the entirety of the Shan* a consists of i/su/only, 
without any "/uru'"^^ For Ibn Hazm, then, all Shari'a rulings are usil/ and all of them 
are stipulated explicitly in the texts. 

According to our author, all rulings of the Shan' a, without exception, fall into 
three categories: obligatory (/ard^, prohibited {IiaraJtn) and permitted {mubaB). That 
which is recommended {mandud) and that which is reprehensible {mahUB) fall into the 
third category - namely, that of the permitted - since they are not technically 
commanded or prohibited. Based on Qur'an 2:29: "It is He Who hath created for you all 
things that are on earth" and Qur'an 6:119: "He hath explained to you in detail what is 
forbidden to you, except under compulsion of necessity," Ibn Hazm concludes that 
everything on the face of the earth, every possible action, is permitted and lawful 
{mubab balU) except that which God has expressly forbidden by name either in the 
Qur'an or in the Sunna of the Prophet, or by means of a consensus {jjina) of the Muslim 
community, adherence to which is made incumbent in the Qur'an itself Once again, the 
important point here is that Ibn Hazm demands that the prohibition - or command, for 
that matter - refer to a given thing by name {bi'-smi'Iu) in the texts. That which is not 



^^ Among the verses Ibn Hazm cites are Qur'an 5:3: "This day have I perfected your religion for you and 
completed My favor upon you;" Qur'an 6:38: "Nothing have We omitted from the Book;" and Qur'an 
16:44: "And We have sent down unto thee the message, that thou mayest explain clearly to men what is 
sent for them." He also cites the Prophet, who is reported to have said to his followers during the 
Farewell Pilgrimage: "'By God! Did I deliver (to you) the message?' They said, 'Yes.' He said, 'O God! 
Bear witness!'" 
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prohibited or commanded by name can never be made so through analogy based on 
matters which the texts do explicitly mention. This principle is further reinforced by 
Qur'an 5:87, which states: "O ye who believe! Make not unlawful the good things 
which God hath made lawful for you, but commit no excess; for God loveth not those 
given to excess," and also Qur'an 5:101-2, which reads: "O ye who believe! Ask not 
questions about things which, if made plain to you, may cause you trouble and which, if 
ye ask about them while the Qur'an is being revealed, they will be made plain to you; 
God has passed over them, for God is Oft-Forgiving, Most Forbearing. Some people 
before you did ask such questions, and on that account lost their faith." It is clear, 
according to Ibn Hazm, that the matters referred to here are the rulings of the Shari'a, as 
rejecting them constitutes disbelief As there is no circumstance inazili) in the world 
about which one cannot say "Such and such is obligatory" or "Such and such is 
forbidden," the only way accurately and definitively to distinguish what is truly 
obligatory and prohibited is through unambiguous textual proof or consensus, this latter 
ultimately amounting to textual proof itself since it is mandated in the Qur'an. Ibn 
Hazm concludes from the foregoing that the texts are fully inclusive of every ruling that 
has occurred or will occur until the Day of Judgement.^'* In another passage, he goes 
even further, stating that qiyas has no purpose since all circumstances {pawizil) until 
the Day of Judgement have been covered in the texts byname}^ 

To the argument that rulings in some instances are known through explicit texts 
while others are known through indicants {bi-I-daJIl)^ Ibn Hazm agrees, provided that the 



^ ""fa-sabba anna l-nassa mustaw'ibuD Ji-kulli bukmin yaqa 'u aw waqa 'a jia yawmi J-qJyama." Ibkam, p. 

1060. 
^^ "^Fa-ayaa b'-I-q/yasJ madJcbalun wa-!-nususu qad istaw'abat kulla ma kbtalafa 1-nasu fUii wa-kuUa 
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indicant in question allow for only one single interpretation or, if it can individually be 
taken to mean more than one thing, then there must be another text, or an ij'mi\ which 
makes clear the one - and only one - meaning that was intended by God in a clear and 
unambiguous mamier. Ibn Hazm rules out altogether the possibility of an indicant 
bearing more than one interpretation without being specified by another indicant, as this 
would constitute ambiguity and vagueness, rather than the absolute clarity with which 
God has revealed matters of religion on the tongue of His Messenger. 

Ibn Hazm likewise rules out any possibility of a real contradiction between two 
Qur'anic verses, two abadltJi, or between a verse and a badith. This follows from the 
fact that all of these constitute definitive texts which must all be acted upon and 
submitted to equally. Any apparent contradiction can be resolved in one of two ways, 
with no third possibility: (1) clear evidence in the Shari'a proves that one hadlth or 
verse abrogates the other; or (2) one of them is more inclusive or wider in scope {zi'id) 
than the other, in which case the one which is wider in scope is taken over the more 
restrictive one, since it not only includes this latter but also contains additional material 
which would be ignored if the more restricted one were taken over the more inclusive 
one. This is not, however, the case with conflicting instances of qiyis or ta 'III, since 
these do not contain any element of abrogation nor, in most cases, is the contradiction 
involved a matter of one instance of ^y>^or ta'nj\>^m% more inclusive than the other.^^ 

The argument which holds that similarity, or tasbabub, between two cases is an 
indicant that God has intended the ruling of one to be applied to the other has, according 
to Ibn Hazm, no independent justification, neither in the texts nor by having been 



naziJatm tanzilu ila yawmJ 1-qiyamati bi-smibsL'' Ibid., p. 1061. 
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subject to consensus. The fact that those who practice qiyas differ as to what the 
specific Wa of individual rulings actually is further weakens their position, since, as 
stated above, Ibn Hazm does not allow on principle for there to be any ambiguity in the 
Shan* a whatsoever. That is, any indicant which bears more than one possible 
interpretation is of necessity particularized by some other inefutable indicant which 
identifies the one - and only one - possibility which was actually intended by the 
Lawmaker. 

Finally, the concept of zann for Ibn Hazm refers not to the highly Ukely, 
probabilistic kind of knowledge which al-Basri considers it, but rather is always 
interpreted in an uncompromisingly negative light. Alternatively, we may say that zann 
may very well imply probabilistic - and perhaps even highly likely - knowledge, but 
that this does not make it any less objectionable within Ibn Hazm's epistemological 
fi-amework. That is, anything less than absolute certitude ( 'ilm yaqlnl) has no place in 
matters of Shari'a. Ibn Hazm, in support of this position, cites Qur'an 53:23, which 
states; "These are nothing but names which ye have devised - ye and your fathers - for 
which God has sent down no authority. They follow nothing but conjecture {zan^ and 
what their own souls desire!" 

General Arguments against Qiyas 

According to Ibn Hazm, some argue that God and the Prophet have legislated 
certain matters "by name" {bi-snuhj\ that is, explicitly, while others have been 



^ See ibid., pp. 1082-3 for this discussion. 



62 



implicitly indicated by means of hinting at the Wa behind explicit rulings, this latter 
case being the domain and subject matter of qiyas. Thus, wherever a given 'ilia applies, 
the rule associated with it in an original case equally applies. Moreover, the argument 
goes, this represents that very succinctness and "^jawami* al-kalim with which the 
Prophet, according to a well-known badltb^ was endowed. Ibn Hazm rejects this 
argument as baseless, arguing that the "da/aJa,'' or that which indicates the meaning of 
whatever is identified as the *iJJam a given instance, is either: (1) established lexically 
in the language as referring to that specific meaning {mawdu'a ff I-Iugbi^^^ in which 
case the ruling would fall under the first category of that which is explicitly mentioned 
in the texts; or (2) not estabfished lexically with the meaning {dali/i) in question, in 
which case deriving rulings firom it is entirely invalid. Besides, argues Ibn Hazm, if 
rulings were to be merely hinted at indirectly in the manner referred to above, this 
would not constitute the succinctness {ikbtisai) and clarity of expression {bayan) which 
the advocates of qjyas claim, but rather hopeless confusion, obscurity and an 



" The ^^efz-^ in question, reported by al-Bukhari (volume 9, #141 and 378), reports on the authority of 
Abu Hurayra that the Prophet said: "I have been sent with 'Jawimi' aJ-ka/iaf (i.e., the sweetest 
expression with the widest meaning) and have been made victorious with awe (cast into my enemies' 
hearts), and while I was sleeping, the keys of the treasures of the earth were brought to me and were put 
into my hands." When questioned about the meaning QV^JawamJ' al-kalim^'' Abu Hurayra is reported 
to have replied: "" Jawimi' aJ-kaIimxDsw& that God expresses in one or two statements the numerous 
matters that used to be written in the books revealed before (the coming of) the Prophet." 
For a brief discussion of Ibn Hazm's concept of language as instituted by God {mawdu'i) rather than as 
a conventional phenomenon, see Shehaby, " 'lUawA Qiyas'm. Early Islamic Legal Theory," pp. 31-33, 
as well as George F. Hourani, "Reason and Revelation in Ibn Hazm's Ethical Thought," in Islamic 
Pbilosopbical Theology^ ed. Parviz Morewedge (Albany: State University of New York Press, 1979), 
pp. 143-147. For an exhaustive treatment of Ibn Hazm's views regarding language, see Roger 
Amaldcz, Grammaire et tbiologie cbezlbn Hazm de Cordoue :EssaisurIa structure etles conditions 
delapens6emusuimaae(?zns: Librairie Philosophique J. Vrin, 1956), esp, "Premiere Partie," pp. 37- 
97. For the notion of" wad' ai-lugiii" among Muslim jurists and theologians in general, see Bernard G. 
Weiss, " 'Urn al- Wad': An Introductory Account of a Later Muslim Philological Science," Arabica, 34 
(1987): 339-56; Weiss, "Language and Tradition in Medieval Islam: The Question of al-Tanqila 
ma'rifat al-Iugba," ikrisiam, 61 (1984): 91-9; Weiss, Languagein Orthodox I^usiim Tbougbt: A Study 
of"Wad'aI-Jugba"andits£>eveIopmeat(yh.I>. dissertation: Princeton University, 1966); and Weiss, 
The Search for God's Law, pp. 1 1 7-150. 
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undermining of the meaning intended. For example, there is no eloquence or clarity of 
expression in the case of one who wants to instruct someone concerning the Tninimum 
amount to be paid for dowry {sadi^) but, rather than mentioning dowry explicitly, 
indicates instead the minimum amount of stolen property for which the hand is cut off, 
expecting the one instructed to connect the two cases and apply the amoxmt in one 
situation to the other situation. The same goes for one who means to lay down a certain 
expiation {kaffari) for eating during fasting hours by mentioning the expiation for 
having intercourse during this time, or intends to legislate against selling wabuts in 
unequal quantities by stipulating salt, or proposes to legislate retribution in the case of 
unintentional manslaughter by decreeing retribution for intentional murder. ^^ This, 
according to Ibn Hazm, would constitute obligating that which it is impossible to cany 
out, making incumbent knowledge of the unseen, and making rules obligatory based on 
nothing but false conjecture {aJ-zann aJ-kadblB). 

Rather, the real essence of concision, eloquence and "jawimj' aJ-kalim is, 
according to Ibn Hazm, to express that which normally requires many words in only a 
few words, but without leaving out any of the intended meaning, so that the ruHng can 
still be said to have been explicitly stated in all respects. An example of this is Qur'an 
2:194, which reads: "If then anyone transgresses [the prohibition of the forbidden 
month] against you, transgress ye likewise against him." This verse, explains Ibn Hazm, 
covers the entire set of various injuries an aggressor might cause, a set which is 
constituted of so many discrete elements that mentioning all of them individually would 
take up countless pages of text. By contrast, however, leaving out intended meanings 



" Ibn Hazm is referring here to a number of well-known rulings reached by jurists on the basis of qiyas. 
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and not mentioning them explicitly by the words, or lexical "names" {asma\ 
established for them in the language in which the interlocutor is being addressed, but 
rather seeking to indicate them by words other than those established for them in the 
lexicon is nothing short of what the devil would do seeking to confuse the believers and 
corrupt their reUgion, not what God and His Messenger would do. In another passage of 
the text, Ibn Hazm reiterates that "we know with certainty the coining of each word in 
the language for that referent to which the word has been assigned,"^^ such that wheat is 
not referred to as "fig," nor is salt known as "raisin," nor again are dates named "rice." 
Similarly, having intercourse is not called "eating," and vice versa, nor is the murderer 
referred to as a "muziblr" and vice versa, such that the rule which applies to the first of 
each pair may also be considered to apply to the second. Given that the Qur'an was sent 
down in a clear Arabic tongue,^* the same language in which the Prophet also deUvered 
the various rulings and directives which constitute the Sunna, it follows that a given 
ruling must be understood to include all of what is entailed by the words (/sa?) in which 
it is expressed and only what is entailed thereby. The error of extending a ruling beyond 
the lexical purview of its wording is called q/yis^ while limiting the ruling to only a part 
of what the wording entails is known as takbsls^ or particularization (that is, of the 
'iUi\^ both of which Ibn Hazm condemns strongly. 

A further proof against qiyas is the very large number - in fact a majority, 
according to Ibn Hazm - of cases in which ^/>i^ would have been possible, but in which 
those who advocate qjyis themselves do not carry it out. For example, the badd 



60, 

61 



wa-qad 'alinma yaqlaan wuqu'a kulli smin £ 1-lughati 'ala musanunabu SbS'' Ibkam, p. 1064. 
Ibn Hazm is using here the idiom of the Qur'an itself, which God describes as having been revealed "in 
a clear Arabic tongue" {^bi-Usamn 'arabiyin mubm). See Qur'an 26:195; also, 16:103. 
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punishment is lifted for a warrior {mubinB) who kills illegitimately while conducting 
war but who repents before being apprehended, while this dispensation is not extended 
to someone who commits murder outside the context of war. Similarly, the punishment 
of cutting off the hand of a thief (^ihr^) is not extended by qiyisXo a usurper {gbisid), 
although both are guilty of intentionally taking property which is not theirs. Although 
it may be argued that these are matters of ^^^o^ punishments to which ^/>iaf does not 
apply even according to the analogists themselves, Ibn Hazm argues that, in fact, the 
vast majority of legal issues are equally not subject to qiyas, a fact which he claims is 
agreed upon by both the advocates and the opponents of qiyas. If qiyns were valid, 
reasons Ibn Hazm, then there could not have been such vast consensus on its 
abandonment in such a large niunber of cases. 

A further example in which it is agreed that qiyas is not to be carried out is the 
Qur'anic declaration that the wives of the Prophet are the "mothers" of the believers. In 
this context, the Qur'an forbade that anyone should marry the Prophet's widows after 
his death. Nevertheless, we do not, Ibn Hazm points out, make qiyas on the basis that 
the Prophet's wives are our mothers and deduce, for example, that it would have been 
permissible for us to look at them as we look at our natural mothers^^ or that their own 
children should be ineligible for marriage by the believers, as proper qiyas^Qx\6, require 
that they be considered our brothers and sisters. This example further illustrates Ibn 
Hazm's point that if God dictates a certain ruling, then that ruling is incumbent by the 
very fact that it was dictated and without any ta'UL Furthermore, iZ/^ rulings derived 



^^ that is, without the mandated hijab, or head covering 
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through qjy^dXQ invalid, as that which has been dictated applies only within the lexical 
parameters of the text with no possibility of being extended to other cases.^^ 

Textual Evidence against Qiyas (Qur'an, Hadith, Athar) 

Ibn Hazm defends his radical rejection of any and all forms of qiyishy calling to 
witness a significant bulk of textual evidence. Most of this evidence consists of 
Qur'anic verses, although Prophetic abMtlt wA stAar of the Prophet's Companions are 
by no means lacking. In this section, we shall discuss Ibn Hazm's interpretation of the 
more pertinent textual evidence he cites against the validity of gjyis. 

Regarding the admissibility of God making qjyas incumbent upon us,^* Ibn 
Hazm states, interestingly enough, that this possibility is not to be ruled out on strictly 
rational grounds, for God does say in Qur'an 2:220: "And if God had wished. He could 
have put you into difficulties." Indeed, commanding us to perform qjyas would have 
been quite admissible (jTiz), were it not for the textual indicants forbidding it, a number 
of which have akeady been discussed. Besides these, Ibn Hazm cites as particularly 
conclusive two additional verses, namely, Qur'an 22:78: "He has imposed no difficulties 
on you in religion" and Qur'an 2:286: "On no soul doth God place a burden greater than 
it can bear." Enjoining us to act upon and judge according to qiyas- and the zmin upon 
which it is based - would have constituted "laying upon us a burden like that which was 
laid on those before us and a burden greater than we have the strength to bear."^^ Ibn 



" See mam, p. 1065. 

** "'bilyajuzu anyata 'abbadana Llabu ta 'ala bi-1-qiyaPr 

" Ibn Hazm is referring here to a later section of Qur'an 2:286, in which God instructs the believers to 
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Hazm also mentions numerous other verses in support of his thesis. Among them are: 
Qur'an 49:1: "O ye who believe! Put not yourselves forward before God and His 
Messenger;" Qur'an 17:36: "And pursue not that of which thou hast no knowledge; for 
every act of hearing, or of seeing, or of (feeling in) the heart will be inquired into (on the 
Day of Reckoning);" Qur'an 6:38: '^Nothing have We omitted from the Book;" and 
Qur'an 19:64: "and thy Lord never doth forget." Another other obvious and oft-cited 
verse is Qur'an 5:3: "This day have I perfected your religion for you." And to that 
which God has perfected and completed {^^akmaltu\ concludes Ibn Hazm, no one has 
the right to add anything by way of opinion (/a^, qiyh, or any other means.^* 

Even more pertinent for grasping the contours of Ibn Hazm's epistemological 
framework, however, is his interpretation of an additional verse cited as evidence that 
his rejection of giyas is founded upon none other than firm knowledge ( 'Zte), text {nasi) 
and certitude {yaqM), The verse in question, Qur'an 16:78, reads: "And God brought 
you forth from the wombs of your mothers not knowing anything." This verse makes it 
clear that we are bom with no knowledge of any kind whatsoever. All knowledge that 
we subsequently acquire, Ibn Hazm seems to suggest, is mediated to us strictly through 
revelation, as is made clear in Qur'an 2:151: "A similar (favor have ye akeady received) 
in that We have sent among you a Messenger of your own, rehearsing to you Our signs, 
and purifying you, and instructing you in Scripture and Wisdom, and teaching you that 
which you did not know." Despite what may appear to be a categorical rejection of the 
possibility of gaining any knowledge through extra-textual means, Ibn Hazm seems to 



beseech Him in the following words: "Our Lord! Lay not on us a burden like that which Thou didst lay 
on those before us. Our Lord! And lay not on us a burden greater than we have strength to bear." 
^ See Ihkam, p. 1057. 
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interpret this particular verse as referring strictly to knowledge of religious matters 
{umiir aJ-din), and not to all knowledge, such as logical principles mediated to us 
through our rational faculty or empirical knowledge mediated through the senses.^' 
What is essential here, however, is that no knowledge of anything connected with 
rehgious matters - a category which includes the legal-moral rulings of the Shari'a par 
excellence - can be mediated to us through the rational faculty by any means. Such 
knowledge is available to human beings strictly through the obvious and unambiguous 
texts of revelation, both Qur'an and Sunna. Ibn Hazm goes on to point out that whereas 
the general principle in the Shan 'a is the default permissibility {ibabi^ of all matters not 
explicitly prohibited by a text, it has been strictly prohibited to affirm matters in 
religion about which one has no knowledge. This is based on Qur'an 2:169, which 
reads, "For he (Satan) commands you what is evil and shameful, and that ye should say 
of God that of which ye have no knowledge," and Qur'an 7:33, which states, "Say: The 
things that my Lord hath indeed forbidden are: shameful deeds, whether open or secret; 
sins and trespasses against truth; assigning of partners to God, for which He hath given 
no authority; and saying things about God of which ye have no knowledge." Bearing in 
mind Ibn Hazm's conception of knowledge and its provenance in matters of religion, it 
follows that since it is prohibited to "say about God" except that of which we have 
(explicit) knowledge, qiyas - and any other matter related to religion - must be 
specWcally mandated for it to be valid, as opposed to being permissible {mubaB) 



*^ This three-fold division of the avenues available for gaining different types of knowledge - specifically, 
sensory knowledge, empirical knowledge and revelational knowledge - is confirmed by G.F. Hourani in 
"Reason and Revelation," pp. 143-6 and p. 162-3. 
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because it is not speciScally forbidden!'^ Since qiyas is not specifically mandated 
anywhere in the Qur'an or Sunna, according to Ibn Hazm, it is therefore invalid by 
definition. 

Other verses which Ibn Hazm cites in refiitation of ^y>ay include: Qur'an 42:21: 
"What! Have they partners (in godhead) who have established (^shara'O) for them some 
religion for which God has given no permission?;" Qur'an 65:1: "And any who 
transgresses the limits of God does verily wrong his (own) soul," arguing that 
transgressing the limits of God is exactly what one does when declaring something 
lawful or prohibited on the basis of qiyas, Qur'an 2:140: "Say: Do ye know better than 
God?," arguing that the qa'is'\% presumptuously filling in what he sees as gaps or blanks 
which God somehow failed to account for explicitly; and Qur'an 16:89: "And We have 
sent down to thee a Book explaining all things," in reference to the Qur'an itself Ibn 
Hazm fiirther cites Qur'an 75:18-19: "But when we have promulgated it, follow thou its 
recital (as promulgated) / Nay more, it is for Us to explain it (and make it clear)," and 
Qur'an 16:44: "And We have sent down unto thee the Message, that thou mayest 
explain clearly to men what is sent for them" as proof that God has reserved exclusively 
for Himself and the Prophet the right to make clear matters of the Shari'a and that He 
did not delegate {lamyala'J) this task to any human being, nor to any opinion {ra'j) or 
qj'yis, but rather to the Arabic text of the Qur'an and to the sayings of the Prophet 
recorded in the baditb. Thus, not only do we not have clear textual evidence in support 
of qiyas^ which is aheady enough to invalidate it in Ibn Hazm's view, as mentioned 



** " Wa-bi-badbi batula kullu qawlin bi-Ia burhanin 'ali sibbatibi hatta law iam yaqum burbanun bi- 
ibtalibi; fa law lam yakun lana bmbmun 'aliibtali 1-qiyasi la-kana 'adamu l-burhaal 'ala itbbatibi 
burbanan £ ibtalibi, IJ-aana 1-farda 'alayna an la Dujiba S l-dtni sbay'an ilia bi-burbanr IbJcam, p. 1056. 
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above, but we actually have positive evidence to the contrary, e.g., the numerous verses 
and abaditb which explicitly direct us not to go beyond the words of God and His 
Messenger. In another passage, Ibn Hazm explains Qur'an 29:51: "And is it not enough 
for them that We have sent down to thee the Book which is rehearsed to them?" by 
saying that "the rehearsal of the Book being sufficient for us" consists of taking it 
according to its literal meaning.^^ This includes the invalidation of any interpretation 
{ta'wJl) other than what is explicitly stated in the texts or has been the subject of 
consensus, and not seeking out anything other than what is entailed by the wording of 
the Qur'an alone. Another important verse which Ibn Hazm cites repeatedly in this 
regard is Qur'an 4:59: "If ye differ in anything among yourselves, refer it to God and His 
Messenger." He also cites Qur'an 16:116: "But say not - for any false thing that your 
tongues may put forth - This is lawful, and this is forbidden,' so as to ascribe false 
things to God," and Qur'an 10:59: "Say: 'See ye what things God hath sent down to you 
for sustenance? Yet ye hold forbidden some things thereof and (some things) lawful.' 
Say: *Hath God indeed permitted you, or do ye invent (things) to attribute to God?'" 
Ibn Hazm goes on to remark, with respect to this last verse, that the characteristics 
described therein are exactly those of the people who perform qiyas^ declaring things 
lawful and prohibited and making obligatory through qiyas that in regard to which God 
has sent down no such permission. 

In addition to the numerous Qur'anic verses mentioned above, Ibn Hazm also 
cites a number of abadith which he advances as proof of the invalidity of qiyas. The 
most conclusive of such abaditb is the one reported in the context of the Farewell 



*' "" aJ-j'M/S'u bi-tiJiivati I-Jdtabi, [wa-] badba buwa 1-akbdhu bi-zabiiibi" ibid., p. 1063. 
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Pilgrimage, where the Prophet calls the Muslim commimity to testify that he has indeed 
delivered the message, thereafter beseeching God Himself to bear witness to the same 
fact. Another relevant badlth which Ibn Hazm repeats in a number of passages is: 
"Verily, the Muslim guilty of the greatest wrong is he who inquires about a matter 
which was not forbidden and it becomes forbidden on account of his inquiry."'* A third 
hadith^ which Ibn Hazm also mentions a number of times, is the following: "Verily, God 
has imposed (upon you) certain obligations so do not neglect them, and He has set 
certain limits so do not transgress them. (Likewise,) He has established certain 
prohibitions so do not violate them, and He has remained silent about (or "passed over") 
certain things - not out of forgetfiilness but out of mercy for you - so do not inquire into 
them."'^ Finally, a fourth pertinent hadltb is the Prophet's response to a questioner 
who, upon learning that the pilgrimage had been made obligatory, kept on asking 
whether it was obligatory to be performed each and every year.'^ The Prophet replied to 
the man's insistent inquiry by saying: "Leave off (other than) that which I have left 
you, for those who came before you were destroyed by their excessive questioning and 
by their differing with regard to their prophets. Therefore, if I command you something, 



'° See note #53 above. 

^' '^'^ Inna a'zama l-musUnunaJurmaR man sa'ala 'an sbay'in lam yubarram fa-burrima min aj'li mas'alatihir 
Seei&vfaizjip. 1061. 

'^ "'■lana Llaba farada fara'ida fa-Ja tudayyj'uba wa-badda budUdan fa-la ta 'taduba wa-aaba 'an asbya'a fa- 
la lantabikuba wa-sakata (br " 'a/S^' in another nanation^ 'an asbya'a min ghayri nisyamn laba- 
rahmataa lakum - fa-la tabbatbu 'anba!'' Ibid., p. 1067. 

^^ See ibid., p. 1061 for details. 

^'* Hourani translates this section of the Aaditb, which reads "dbarimj{ox 'da'ual' as cited in the IbJcam] 
ma taraktukimC as: "Let me off [passing judgment] on what I have left for you [to do freely]," a 
translation which seems very a propos given the context of Ibn Hazm's citation of the badftb. See 
Hourani, "Reason and Revelation," p. 161. For the full Arabic text of the badltb in question, see next 
note. 
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then fiilJSll thereof what you are able to, and if I forbid something to you, then avoid 
that thing."" 

Ibn Hazm adduces the various abidlth above further to buttress his argument 
that all circumstances of legislation {nawizil) are stipulated explicitly in the revealed 
sources {wansus 'alaybi). Therefore, whoever claims that something is obligatory or 
forbidden is required to bring an explicit Prophetic pronouncement or a Qur'anic verse 
to that effect, in which case the only acceptable response is to say "we hear and we 
obey." If no such evidence is forthcoming, the person's claim must necessarily be 
considered invalid. This argument leads Ibn Hazm to the now familiar conclusion that 
whatever God or the Prophet have stated explicitly to be obligatory, forbidden, 
recommended or reprehensible is such, while everything else is permitted {mubiB) 
unconditionally, with no possibility of prohibition, obligation or either of the other two 
concomitant categories being extendable through qjyas to matters not specifically 
covered in the texts. 

As for giyas with respect to the Companions of the Prophet, Ibn Hazm argues 
that while it is true that we have many fatwas fzom the Companions in which they made 
judgements based on their opinion {bi-l-ra'^, they never turned any such judgements 
into binding matters of religion, nor did they ever claim that their opinions were 



'* "^ Da^Qm ma taraktukum, fa-innama balaka maa kana qablakum bi-katbrati masa'ilibim wa-kbtiliGMm 
'ala aDbiya'ibim, fa-idba amartukum bi-sbay'in fa'tu mmbu ma stata'tum wa-idba nabaytukum 'an 
shay'in fa-Jtambubr See Ibkam, pp. 1052-3. 

^^ in reference to the Qur'anic phrase "sami'nawa-ata'na^* describing the response of true believers when 
confronted with a command from God or the Prophet. See Qur'an 2:285, 4:46, 5:7 and 24:51. This last 
verse, for example, reads: "The answer of the believers, when summoned to God and His Messenger, in 
order that He may judge between them, is none other than this: they say, 'We hear and we obey.' It is 
such as these that will attain felicity." 
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necessarily in conformity with the tnithJ' Ibn Hazm cites a number of atbar, or sayings, 
of the Companions in which they explicitly or implicitly condemn the practice of 
making qiyas based on opinion {aj-q/yis bi-l-ra'}). If the advocates of qiyas^^^^ to 
object that they, too, do not accept qiyash2&'&^ on mere opinion rather than on deducing 
the Wa or establishing a strong resemblance {tas&abuB) between two cases, Ibn Hazm 
replies that even in these two cases, ^^<^ constitutes baseless opinion {ra'j) since there 
is, by definition, never an entirely clear, unambiguous text to back it up. If there were 
such a text, then the ruling in question would not need to be derived through qiyas m the 
first place, as it would simply be a clear textual ruling just like any other. Interesting, 
and perhaps somewhat more relevant with regard to epistemological considerations, is 
Ibn Hazm's citation of the following saying of 'Abdallah b. 'Umar: "Knowledge {aJ- 
'ilm) is three things: the articulate Book of Allah, past Surma, and 'I do not know.'"^^ 
This is very much in line with Ibn Hazm's own concept of moral-legal-ethical 
knowledge and how humans acquire it, as expounded several pages above.'^ In addition, 
he also cites Abu Ishaq Sulayman al-Shaybanii as saying: "I heard 'Abdallah b. Abl Awfa 
say: 'The Prophet - may peace and blessings be upon him - forbade [the drinkmg of] 
green y;2/7-wine.' I asked him, 'What about white y^wine?' He said, *I do not know."'^° 
Ibn Hazm also gives a list of a/^irfi-om the Successors, likewise condemning qiyas}^ 



See Dikmi, pp. 1067 - 1072 for Ibn Hazm's discussion of qiyasv^^\\}a. respect to the Companions of the 

Prophet. 
'" '' al-'ilmu thaJitba: kitabu Llabi I-nitiqu wa-sunnatuD madiyatun wa-'Iaadn. '" See ibid., p. 1071, hi. 

14-17 and p. 1071, hi. 24 - p. 1072, hi. -4. 
" See pp. 68-70 above. 
" mkam, p. 1071, hi. 24 - 1072, hi. 4. 

See ibid., pp. 1073-6 for Ibn Hazm's enumeration and discussion of various atharm which the 

Successors are reported to have condemned qiyas €\i}asx explicitly or implicitly. 
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Rational Arguments against Qiyas 

After the textual evidence presented above, Ibn Hazm seeks to demonstrate the 
invalidity of giyashy what he refers to as rational proofs {barabm al- 'uqul). The first 
such proof is based on what he calls a "universally agreed upon fact,"^^ namely, that 
whereas it is possible for the entirety of the Shari'a to have been made known through 
the texts alone, it is not possible for the Shari*a, in its entirety, to have been made 
known through ^/^^ alone. Now, it is known by necessity, argues Ibn Hazm, that what 
is true regarding the whole must also hold for a part of that whole. As it is agreed upon 
that the whole of the Shari'a cannot be derived by means oi qiyas, it follows necessarily 
that part of it also cannot be derived through qiyas. Ibn Hazm is quick to point out that 
his own line of reasoning does not itself fall under qiyas, but rather, that it constitutes a 
necessary, conclusive i^ioof {buriian daniif) in and of itself In fact, this argument is no 
different, contends Ibn Hazm, from the argument which holds that if all human beings 
are alive and rational {natiqJn), then each one of them is also, of necessity, alive and 
rational. Lest one should try to cloud the issue by arguing, for example, that it is 
possible for only some people to be one-eyed without all people being so, Ibn Hazm 
points out that this is a different argument altogether. While only 5*^/37^ people may be 
one-eyed in reality, it is nonetheless /7o>iy7^y<?, rationally speaking, for all of them to have 
been so. The rational possibility of all people being one-eyed does not entail the 
necessity but merely the possibility, that all of them actually be so. The reverse side of 
this possibility, of course, is that only some people be one-eyed, a possibihty which 

"^ See ibid, p. 1079, In. 12. 
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happens to correspond to the reality of the world. The case of the Shafi'a is different, 
however, in that not only is the entirety of the Shari'a not actua/Jy AtnwQdi through 
qjyas, but that it is universally agreed upon that such a situation is not even possible. 
Since it is not even theoretically possible for the whole of the Shari'a to depend on 
qiyas, it follows, according to Ibn Hazm's line of reasoning, that it is impossible for 
individual parts of it to depend on qiyas2& well. 

Ibn Hazm's second rational argument centers around the agent behind 
commanding and prohibiting in cases where, for example, expiation is declared to be 
obligatory for intentionally eating during the fasting hours of Ramadan based on the 
expiation required for intentional intercourse during this period or, for instance, shaving 
of the private parts while in a state of ritual purity for pilgrimage is declared forbidden 
based on the prohibition of shaving the head while in this state. As every act is 
necessarily performed by an agent, then who, questions Ibn Hazm, is the obligator and 
the prohibitor in cases - such as the ones mentioned above — where rulings are derived 
through qiya^. As it cannot be claimed that it was God and/or the Prophet who 
instituted such rulings - for this would imply that the rulings in question were explicitly 
stated in the texts, rendering qiyas superfluous - it must be concluded that it is those 
who perform ^7>-iy themselves - or, at any rate, someone other than God or the Prophet 
- who are the agents of such obligating and prohibiting. The agency of any agent other 
than God or the Prophet with regard to establishing legal-moral norms and judgements 
entails the innovation of a ^^sban'a other than that authorized by God and brought to 
mankind by His Messenger. 
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On the Comprehensive Refutation of Tla and Ta 'HI 

Ibn Hazm proposes to undertake a comprehensive refutation of ta 'Wm Book 39 
of the IbJcitn, entitled (roughly) "On the Refutation of TXz/with Regard to All Rulings 
of the Shafi'a."*^ We shall present and analyze the main arguments of this section of his 
text in the remaining portion of this chapter. 

According to Ibn Hazm, God in no way does anything - neither with regard to 
establishing legal-moral judgements nor with regard to anything else - on account of an 
'iJJa. If God or the Prophet stipulate explicitly that a certain ruling is because of reason 
»; or for the sake of a; or because >'was the case, or on account of 2; then we know that 
God has made these things reasons {^asbad) for those rulings precisely and only in those 
instances with regard to which they were stipulated as being the reasons for the rulings 
in question. In no way do these reasons occasion anything of the rulings in question in 
other than the instances explicitly mentioned in the texts.^* 

Arguments Against Ta 'Ui in General 

Ibn Hazm cites as evidence against ta'Hi'YR general Qur'an 21:23, which states: 
"He is not questioned for His acts, but they are questioned (for theirs)." Ibn Hazm 
interprets this verse as a clear prohibition of asking the question, "Why?" with respect 
to any of God's acts or laws, ruling out by necessity the ascription of any causes ( 'Hal) 



'^ See '' Fi ibtali 1-qawIi bi-1- 'ilali Gjam'i abkami t-din^" Ibkam, pp. 1 1 lO-l 155. 
"See ibid., p. 1110. 
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or reasons {asbid) to these latter - except, once again, in those instances where the text 
clearly states that a particular thing has been made the reason of a particular ruling. But 
even in this case, it is impermissible to ask, for example, why reason a- was established 
for ruling ^and not for another ruling, or why ^was established as a reason while -z-was 
not. Although it would seem possible to understand God's not being questioned about 
what He does as His not being accountableio anyone for His actions and decrees, rather 
than as a strict prohibition against seeking out the motives or probing the reasoning 
behind these, Ibn Hazm concludes that this verse constitutes irrefutable proof against 
the existence of any sort of 'JlaJm connection with any act or decree of God, including 
and especially His establishment of the moral-legal norms of the Shari'a. The reason for 
this is that 'JJal oxAy apply to that which is compelled.*^ This being the case, holding 
that God acts on the basis of '/&/ would be tantamount to holding that He is somehow 
"compelled" to act in a certain way by these very 'i7aJ. 

Additional evidence from the Qur'an is verse 5:102, which reads: "Some people 
before you did ask such questions, and on that account lost their faith."^^ This is clear 
evidence that we are obligated to follow the obvious meaning of the texts, for if 
otherwise were expected of us, we would be obliged to ask, seek and investigate - which 
is, incidentally, exactly what the qa'/siw, as well as the legal scholars in general, do. All 
such investigative activity, however, is proscribed by the verse cited above.^^ Ibn Hazm 
also cites Qur'an 20:12, in which God tells Moses: "So put off thy shoes, for thou art in 
the sacred valley Tuwa." This verse proves that God makes something the sabab, or 



" '^U-attnabuIatakuDU I- 'illatu ilia f! mudiarr" ibid., p. 1 13 1 . 

^ This is the verse immediately following the one, cited earlier, in which the believers are exhorted not to 
ask questions while the Qur'an is being revealed about matters which, if they were to be made plain to 



78 



reason, for a ruling in one particular case without necessarily making that same thing a 
reason for the same ruling in another case, for we are not required to take off our shoes 
in any of the holy places, be it Mecca, Medina, Jerusalem or the Valley of Tuwa. 

Ibn Hazm also makes use of a rational argument - namely, the impossibility of 
an infinite regress -to argue for the invalidity of holding that any ruling of the Shan' a 
was promulgated based on an 'Wa. Ibn Hazm argues as follows: If it is held that God 
establishes a ruling based on an 'ilia, the question arises as to whether His establishment 
of this rule on account of the Wa in question is itself caused by a prior 'ilia. If we 
respond in the affirmative, then we must ask whether this more prior 'ilia was itself 
caused by another, even more prior, 'ilia or not, and so on ad infinitum. This position, 
which implies an infinite series of effects and of existents which have no beginning, 
constitutes for Ibn Hazm clear disbelief and a departure firom the religion of Islam. If 
we respond in the negative, then we will simply have proved the point that God does 
things - at least in some instances - independently of any 'ilia or 'Hal. This being the 
case, there is nothing which necessitates that Shari'a rulings, which are secondary, must 
be caused by 'Hal, whereas the act by which God would have established these very 'Hal 
are not themselves caused by 'Hal. This proves in a definitive and necessary manner 
{darUratan), according to Ibn Hazm, that God does what He wants without any 'ilia of 
any kind whatsoever. Moreover, none of the Companions, the Successors or the 
Successors of the Successors ever held that God established a certain ruling of the 
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them, would cause them harm or distress. See p. 60 above. 
See aicam, p. 1 137, h. 18-21. 
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Shan* a on the basis of an Wa. Rather, maintams Ibn Hazm, this notion is an innovation 
of the 4' century of the Hijra, when some among the jurists began talking about qiyas}^ 

Topology and Definitions 

Approximately halfway through his chapter on the refutation of ta 'III Ibn Hazm 
defines four closely related, though nonetheless distinct, categories which are essential 
for an understanding of both his epistemological topology and his conception of the 
Shari'a. These four categories are: (1) cause ( W^\ (2) reason {sabaB)\ (3) purpose 
{gliarad)\ and (4) sign ( 'alami^. While each of the four is legitimate within the purview 
of its definition, Ibn Hazm is quick to point out that none make necessary {yujibili any 
sort of ta 'II1q!z qiyas'm. the Shari'a in any way. 

According to Ibn Hazm, the word ""illa^" which we shall translate here as 
"cause," applies to any characteristic or quality {sifi) which causes something in a 
necessary manner. As such, a cause can never be separated firom its effect (its ma iul). 
An example of this is fire, which Ibn Hazm identifies as the " 'Wal' or necessary and 
inseparable cause, of burning. Fire gives rise to burning necessarily and, as such, can 
never be separate firom burning, which is its necessary effect. Neither fire nor burning 
can exist without the other, except where God decides, in rare circumstances, to 
separate the cause firom the effect, as in the case of Abraham.^'' Barring such 



" See ibid., pp. 1 126-7. 
The word " 'Wa was generally translated as "occasioning factor" in connection with our discussion of 
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al-Basri in the previous chapter of this thesis. Here the English word "cause" has been preferred, as this 

term approximates more closely than "occasioning factor" the sense in which Ibn Hazm defines " 'ilia!' 

Ibn Hazm is referring here to Qur'an 21:68-9, which reads: "They [the idol worshipers] said, 'Bum him 
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exceptional circumstances, both the 'Wa and the ma 'Jul are fully concomitant, with 
neither one preceding the other in time. 

A reason, or ^'"sabab^ according to Ibn Hazm, is any matter on account of which 
a free agent {mukbtai) chooses to do an action which he could equally have chosen not 
to do. An example of this is the case of anger which leads a man to fight, seeking 
victory over another. In this case, the anger is the reason for seeking victory. If the 
angry person had chosen not to seek victory, he simply would not have (in which case, 
there would be nothing left for which anger would be the reason). It is important to 
note that a reason {sabab), unlike a cause ( Wd)^ is never /7^£r^5'5'2/7^ productive of its 
effect. 

The piupose, or '''gbaradl^ on the other hand, is that which the doer of an act 
aims to achieve by performing that act. It is, in other words, the final goal of the doer in 
performing a given act. As such, the purpose necessarily follows the act. To pursue the 
example of an angry man seeking victory, the man's purpose in seeking victory is to 
quell his anger. In this manner, the anger itself is the reason for seeking victory, while 
assuaging the anger is the /^jzt?^?^^ of doing so. Seeking victory lies between the anger 
and its removal, being the musabbaboiXhQ former and the means of achieving the latter, 
which is its purpose. 

As for the sign, or " 'aJamal' Ibn Hazm defines it as any characteristic {si'fi^ upon 
which two people agree, such that if either one of them sees this characteristic, he 
acquires thereby knowledge of what it had been agreed upon that the sign would 

[Abraham] and protect your gods, if ye do (anything at all)!' / We said, 'O Fire! Be thou cool, and (a 
means of) safety for Abraham!'" This instance represents, as a matter of fact, an example of the only 
form of particularization, or takbsis, of the '/Z'j? which Ibn Hazm considers legitimate. See Ibkam, p. 
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indicate. One example Ibn Hazm gives to illustrate the meaning of a sign is the 
following baditb of the Prophet: "I know the voices of the companions of the 
Ash'afiyin'^ (reciting) the Qur'an when they enter during the night. I know where they 
stop by the sound of their voices (reciting) the Qur'an at night, even if I did not see their 
camp sites [or "way stations"] when they took them up during the day."^^ In this 
instance, explains Ibn Hazm, the Prophet took the voices of those reciting the Qur'an as 
a sign ( *alami) indicating their place of rest. This is the same principle which governs 
the placing of signs along a desert road to gmde travelers or the erecting of a flag for 
soldiers to recognize the headquarters of their chief. 

Now, while Ibn Hazm accepts cause, reason, purpose and sign as legitimate each 
in their own domain, he argues that none of them proves the existence of Ulaliox Shari'a 
rulings nor necessitates any form of qiyasm delineating the Law. This even applies to a 
clearly articulated ^alama, for when some sign is established for a particular thing, it is 
impossible for that sign simultaneously to indicate something else other than that for 
which it was made a sign. If this were to happen, the sign in question would no longer 
be an indicant of that for which it was originally established, and confusion would 
result. While Ibn Hazm has no more than this to say regarding the category of signs, he 
treats in quite a bit of detail the other three categories, especially those of cause and 
reason. We shall enumerate his discussion of these topics in the pages that follow. 



1134,111.1. 
' Though the context of the baditb'\% not entirely clear, I take "Ash'anyin" to refer simply to members of 
the Ash'an tribe (whence, presumably, Abu Musi al-Ash'ari, for instance). 
"^Imula-a 'rifu aswata rafaqatil-asb 'anyina bi-1-Qur'am hina yadkbuluna bi-1-Iayli wa-a 'rifu 
manaziJabum min aswatibim bi-1-Qur'ani bi-I-Iayli wa-in kuntulam ara manazflabum blaa naza/u bj-I- 
/?a&ir" Ibid., p. 1129, hi. 3-5. 
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Cause Cnia) and Reason (Sabab) 

Ibn Hazm denies the existence of any type of 'ilia in the Shari'a whatsoever, 
which is not surprising given his definition of 'ilia as that which necessarily produces a 
particular effect, and not merely accompanies, or is associated with, that effect. To 
predicate the existence of 'ilalioi Shari'a rulings would be tantamount to affirming the 
existence of some sort of compelling factor (i.e., the ^ir/^ themselves) which binds God 
to establish the rules He establishes, a belief which clearly constitutes apostasy 
according to Ibn Hazm, With regard to the category of reason {sabad)^ Ibn Hazm does 
not deny that some rulings were indeed instituted for particular reasons. This only 
applies, however, to those instances in which the texts clearly indicate that a certain 
thing is the reason behind a particular ruling. Significantly, Ibn Hazm points out that 
such reasons as do exist in the Shari'a were chosen to be such by God in an essentially 
arbitrary fashion, His establishment of them as reasons being itself entirely non- 
dependent on any further cause ( 'illi) or reason {sabab). Examples of reasons in the 
Shari'a include: disbelief and dying a disbeliever having been made the reason for a 
person's abiding eternally in the Hellfire; dying a believer as the reason for entering 
Paradise; theft as the reason for the cutting off of the hand; slander as one reason for 
flagellation; or sexual intercourse in certain circumstances as a reason for either flogging 
or stoning.^^ 



" See ibid., p. 1 129. In. 14- p. 1 130, In. 17. 
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Ontbelnextendibilityoftbe "Wa"^ Even When ExpUcitly Stated 

To illustrate that the 'ilia is inextendible even when explicitly stated, Ibn Hazm 
mentions the example of someone owning a number of black slaves who gives the 
instruction: "Set free my slave Maymun, for he is black i^li-annabu aswad)^ A person so 
instructed would, under these circumstances, only release Maymiin as he had 
specifically been instructed, and would not generalize the 'iJJa of blackness,'^ releasing 
all of the man's black slaves. Now, if a person would avoid extending the "ruling" in 
this case - even though the 'ilJa, or ratio, has been explicitly stated - out of fear of 
contravening the master's orders, then how much greater should be one's restraint 
regarding the extension of rulings established by God or His Prophet. And if this holds 
even when the 'iJIa is explicitly mentioned, then how much more imperative is it not to 
extend the ruling when the 'ilia is not explicitly stated.^^ Even if the command to 
release Maymun were followed by the additional exhortation: "and consider {fa'tabiiH),'' 
it would still not be legitimate for one to set free ail of the master's black slaves, for his 
exhortation to consider could mean any of a number of things, including that one should, 
for example, consider the master's old age and weak health and therefore make haste to 
fulfill his orders and not to disobey him. And even if this exhortation did justify setting 
free other black slaves, it would not automatically apply, the following day, to all the 



'* I have put the word " '///*" here in quotes because it is clear that throughout the coming discussion, Ibn 
Hazm, according to his own definitions, is not talking about '/I/a at all, but rather about sabab. He 
seems to have reverted to using the term " '/I/a^ in this section as it is more commonly employed among 
jurists rather than according to his own definition of the term, perhaps in order to make his argument 
seem more cogent and persuasive in the eyes of those whose position he is seeking to discredit. 

'^ Once again, the reader is cautioned here to take the word " '///a^ in the sense Q^"sa3aS' as defined by 
Ibn Hazm. (See previous note, as well as the foregoing section entitled 'Topology and Definitions.") 

"^ See main, p. 1135, hi. 3 -p. 1136, hi. 6. 
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master's lame sheep if he ordered a particular sheep to be slaughtered on account of its 
lameness. 

Ibn Hazm next offers a Qur'anic example to disprove the extendibility or 
universal applicability of an 'ilia which is stipulated as being the reason for a given 
ruling in a particular case. The example given relates to Qur'an 5:32, in which God 
says: "On that account, We ordained for the Children of Israel that if anyone slew a 
person - unless it be for murder or for spreading mischief in the land - it would be as if 
he slew the whole people." Ibn Hazm cites this verse as clear proof against those who 
advocate qiyas, for it is abundantly clear that God did not make this commandment 
incumbent upon any other than the Children of Israel. If the 'iUa alluded to in the 
verse'^ were extendible, then the ruling in the verse would of necessity be binding for 
all. Now, if the proponents of ^y^-^hold that the ruling is, indeed, binding for all, then 
they must further hold one of two positions with regard to major sins {kaba'ii), some of 
which necessitate that their perpetrator be put to death and some of which do not. They 
must hold either: (1) that all major sins are to be counted as instances of "spreading 
mischief in the land," or (2) that only that which has been specifically defined as 
spreading mischief- namely, waging war {mubarabi) - is to be counted as such. Now, 
if all major sins were to be grouped imder the category of spreading mischief and-wc 
were to deduce from the verse cited that spreading such corruption, in addition to 
conunitting murder, is truly an 'I'JJa which provokes the death penalty, then this same 
penalty would have to be imposed as a punishment for the commission of all major sins. 



" See Qur'an 5:27-32. The verse cited above immediately follows the nairation of Cain having killed his 
brother Abel in a manner which suggests that this primordial act of murder is what occasioned the 
dictate that "if anyone slew a person ... it would be as if he slew the whole people." 
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This, however, would contradict the actual parameters of the Shari'a, as it would require 
that anyone who drinks wine, steals, accepts interest, misappropriates the property of 
orphans, commits adultery, consumes pork, blood or dead flesh, slanders a chaste 
woman - all considered major sins - would all have to be put to death for these crimes. 
Not only is this not the case in the Shan' a, but in fact, remarks Ibn Hazm, any who 
would kill such a person retributively would himself be put to death for his unlawful 
taking of a life. The fact that not all major sins provoke the death penalty proves that 
the verse in question applies only to the Children of Israel and not to us, if we assume 
that all major sins are to be considered instances of spreading corruption in the land. 

If, on the other hand, one were to hold that major sins are notXo be equated with 
spreading mischief in the land and if wq simultaneously hold the ruling in question to 
apply to other than the instance specified in the verse, then how to explain the Shan'a's 
stipulation of the death penalty for some crimes and sins other than murder or waging 
war, which, judging from the verse, should be the only two crimes for which retributive 
execution is justified? If it is argued that such crimes as do call for this penalty - such 
as adultery, apostasy or drinking wine after having received the 4^fli/ penalty for this 
offense three times - are to be considered spreading corruption in the land to the 
exclusion of all other major sins, Ibn Hazm simply rejects this line of argument as being 
arbitrary and without proof Furthermore, Ibn Hazm points out, the Prophet defined as 
the worst of those who engage in illegal sexual intercourse {zini) three particular 
categories, namely: (1) an old man who commits zwa\ (2) one who has intercourse with 
the wife of his neighbor; and (3) one who has intercourse with the wife of a man who is 
out on jiliad in the path of God. These three categories, whether the perpetrator is 



86 



married or not, have been declared as the worst of those who commit zina. 
Nevertheless, the immarried perpetrator of one of these crimes is not put to death, 
although he is considered worse than the married adulterer, while the married adulterer 
is put to death, even if his crime is considered somewhat less abhorrent than that of a 
person belonging to one of the three specified categories. Furthermore, the one who 
carries out the execution of the married adulterer is not considered as if to have killed all 

no 

of humanity, although he did take a life for a reason other than murder or spreading 
corruption, which are the parameters laid down by the verse. Ibn Hazm seems to be 
arguing here not only for the invalidity of extending rulings beyond the strict limits of 
the instance for which they are promulgated in the texts, but also for the futility of 
trying to deduce or to extend a given ruling based on rational considerations. After all, 
[bn Hazm argues, why should the married zinTho, put to death to the exclusion of the 
noa-married zanJ, even in cases where the circumstances of the latter's crime are such as 
to make it a more grievous offense than that of the former?^^ 

Mistakenly Ident Wed 'Ilia Even in "Obvious" Cases 

In Qur'an 5:90-1, God states: "O ye who believe! Intoxicants and gambling, 
(dedication of) stones, and (divination by) arrows are an abomination - of Satan's 
handiwork; eschew such (abomination), that ye may prosper / Satan's plan is (but) to 
excite enmity and hatred among you, with intoxicants and gambling, and hinder you 
firom the remembrance of God and firom prayer: Will ye not then abstain?" For many a 



'^ a reference to verse 5:32, cited above. 
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casual reader, it may seem quite "obvious" in these verses that intoxicants and gambling 
were prohibited because <?/^atan's plan to use them as a means for accomplishing his 
ignominious ends. In fact, the connection between the plan of Satan and the prohibition 
of the items mentioned seems almost too intimate to allow for any other deduction. 

Be that as it may, Ibn Hazm argues, with respect to these verses, precisely that 
the desire of Satan to sow enmity and hatred between the beUevers through wine and 
gambling, and to distract them from the remembrance of God and from prayer is z7o/the 
cause ( 'illi)^ nor even the reason {sabaS), for the prohibition of wine and gambling. 
First, Ibn Hazm argues, other matters, such as the acquisition of wealth and prestige, are 
even more apt to distract one from remembering God and from prayer and to incite 
enmity and hatred between people than wine or gambling. Nevertheless, these things 
are not forbidden if they are sought in the proper manner and within due limits. Ibn 
Hazm further argues (although one could certainly disagree here) that gambling was 
never known to incite enmity on its own accord before its prohibition. Similarly, a 
small amount of wine does not provoke the negative consequences enumerated in the 
relevant verse. Therefore, Ibn Hazm concludes, these effects cannot be taken as the 'iJIa 
for the prohibition of wine and gambling, for on the one hand, these effects are not fully 
coextensive with the objects of prohibition (as they are not engendered, for example, by 
small quantities of wine) and, on the other hand, to the extent to which these effects are 
inherent in the proscribed activity (as in the case of consimiing large amounts of wine), 
they have always been so, even prior to the prohibition of the activity in which they 
inhere. If these characteristics were the true 'I'lal for the prohibition of wine and 



'' See Sikam^ p. 1 1 14, In. 19 - p. 1 1 16, In. 3 for Ibn Hazm's discussion of this example. 
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gambling, then wine and gambling - in as far as these qualities have always inhered in 
them - could have never existed without being prohibited. This is, of course, a 
necessary conclusion of Ibn Hazm's insistence that causes ( 'Hat) in legal matters would 
have to be necessarily productive of their effects, just like causes in rational and 
empirical matters are. Moreover, Ibn Hazm does not even concede that the qualities 
mentioned in the verse may be considered the reason {sabaB) of the prohibition. ^°° 
Rather, God simply desired to prohibit wine and gambling at a particular point in time, 
so He prohibited them. In this maimer, the verse which states: "Satan's plan is (but) to 
excite enmity and hatred between you with intoxicants and gambling" is to be taken 
solely as God informing us of the low esteem in which Satan holds human beings,'^' for 
in no place does He say explicitly that the desire of Satan to do the things mentioned is 
the 'iiia or the sabab of the prohibition in question. In fact, Ibn Hazm reports that 
according to some of the Zahiris, the desire of Satan to sow enmity and hatred among 
people by means of wine QT^ came about a^er the prohibition was instituted, arguing 
that the drinker of wine only after the prohibition is distracted from prayer and the 
remembrance of God, scomed by the pious and hostile to them. 



"" Ibn Hazm does not state explicitly why the harmful qualities of wine and gambling may not even be 
considered the reason for, as opposed to the cause of, their prohibition. While a reason (sadad) does 
not produce its effect of necessity, Ibn Hazm nevertheless seems reluctant to classify qualities which 
bad always inhered in wine and gambling as the true sababioi a prohibition which ensued only after 
the first sixteen years of Islam. See ibid., p. 1 118, In. 16 - p. 1 120, hi. 2 for this entire discussion. 

^^"^ " ikbbarun 'ansu'imu'taqadil-sbaytani &iafaqat"M^.,^.\\\^,\si. 16. 
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Purpose (Gharad) with Regard to Divine Acts 

With respect to purpose {gliarad)^ Ibn Hazm allows that it may be attributed to 
God - or considered integral to the Shan 'a - only where this is obvious in the texts. 
God's purpose in certain instances may consist, for example, of causing to enter 
Paradise whomever He wishes, causing to enter the Hellfire whomever He wishes, or 
that mankind should consider and take a lesson from certain phenomena. ^°^ Very 
significantly, however, Ibn Hazm points out that all such purposes, as well as the 
making of some things dependent upon certain reasons, all constitute actions and rulings 
of God wliicli tliemseives are entireiy devoid of any reason or purpose other than 
constituting them and making them apparent.'^^ The proof of this is the impossibility of 
an infinite causal regress starting from the most proximate reasons and purposes, 
including reasons and purposes stipulated in the texts. As we cannot hold that each 
reason and purpose is the result of some other, more anterior reason or purpose ad 
infinitum, we must necessarily reach the conclusion that God simply does as He pleases, 
with no ultimate reason or purpose. The only exception to this, once again, are those 
instances in which God has mentioned a particular purpose or associated a particular 
reason with a given ruling. These, however, are only proximate purposes and reasons 
which God has chosen to establish in the Shari'a, but with no a/Z/Jz/*?/^ purpose or reason 
for so establishing them, as explained above. It is noteworthy that Ibn Hazm does not 
simply say that we have no way of knowing what God's purpose or reasons are in the 



'"^ " wa-l'gbaradu n ba'diha aydsD anya'tabira biba J-mu'tabirm" ibid., p. 1 13 1, In. 18, 

"" la sababa lata asJan wa-Ia gbarada labu Hha 1-batta, gbayra zubihiba wa-takmniba faqaC See ibid., p. 
1131, In. 20-3. 
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absence of textual evidence, but that where the texts are silent, God actually does not 
havedny purpose or reason. ''^ 

Analysis oflbn Hazm 's Underlying Epistemological Framework 

Ob Knowledge 

From the foregoing presentation of Ibn Hazm's arguments, it is clear that our 
author's strongest and most persistent accusation against ^y>ayand ta'Iil- that to which 
almost his entire argument can be reduced - is the fact that they yield only supposition 
{zanjf) rather than absolute certainty iyaqln), and for this reason can be allowed no role 
in the delineation of the Law of God. For Ibn Hazm, knowledge is of three types: 
rational, sensory and revelational.'^^ The boundaries which separate each of these three 
from the other two are very clearly drawn and rigidly maintained. While reason may 
provide the framework necessary to understand and, more importantly, to verify the 
claims of Revelation to truth, its function beyond this is limited strictly to that type of 
ratiocination characteristic of logic, mathematics and other formal disciplines, as well 
as, perhaps, inductive inferences made on the basis of sensory or experiential data. Once 
reason has led us - as inevitably it must - to accept the truth of Revelation, its role 
regarding the content of that revelation is limited to a strict interpretation "in 



"^ This is, at least, what I have been forced to conclude, based on numerous passages throughout Ibn 
Hazm's work (see particularly ibid, p. 1 132, hi. 9-13). In fact, it is in vain that one searches his entire 
discussion of ^^<^and 'ilia fox the slightest indication that perhaps God's actions are purposeful and 
do have reasons, but perhaps reasons that we cannot always discern or which God, in many instances, 
has simply chosen not to make known to us. 
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accordance with the laws of logic and the evidence of philology and the senses."^^^ 
Natural reason, for Ibn Hazm, is incapable of discerning any type of moral-ethical 
knowledge on its own, most notably with regard to the institution of moral and legal 
norms to be observed by human beings in the conduct of their lives. Rather, the role of 
reason in this domain is to lead us to the conviction that revelation is true and that 
revelation alone has the prerogative of both defining and making known to us the entire 
gamut of moral-ethical evaluations, not in a general maimer with details to be filled in 
through the efforts of human beings, but rather in all their specificity and detail. If one 
were to object hypothetically, for instance, that the Qur'an and the Sunna - the material 
sources of revelation in the Islamic world view - do not, in fact, contain a ruling for 
each and every eventuality of daily life, thereby necessitating that the law be expanded 
or that general moral principles be extrapolated firom the texts and used to derive further 
norms and rules not stipulated in the texts, Ibn Hazm would simply hold, to the 
contrary, that whatever the texts do cover expHcitly exhausts, by definition, the entire 
set of legal and moral judgements which can be made. Whatever the texts do not 
explicitly cover by name {bi-smihi) was left out intentionally and is not, therefore, to be 
assigned any moral value other than that of unconditional permissibility {ibabi), the 
default status which characterized all acts before the coming of the sbar'}^'^ 

As alluded to above, the basis of Ibn Hazm's insistence on the exhaust iveness 
and absolute unequivocal nature of Revelation seems to be his rigorous adherence to the 
view that all knowledge ( 'ilnfj that can legitimately be called such is entirely one and 



'°* See once again Hourani, "Reason and Revelation," pp. 143-6 and in general. 

"^Ibid., 162-3. 

'" See discussion below, "On the Status of Acts before the Shari'a," for a more exhaustive treatment of 
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absolute, that is, all bona Sde knowledge is both defined by and concurrent (though, 
once again, not coextensive) with what is true from the perspective of God. In fact, to 
say "firom the perspective of God" would probably be redundant for Ibn Hazm, as there 
is no other legitimate "perspective" when it comes to determining matters such as truth 
and knowledge, of which God alone is the absolute and final determinant. Now, while 
God has provided us with senses through which to gain empirical knowledge of the 
world and a rational faculty with which to discern demonstrative truths, all matters of 
morality, ethics and law are strictly and uncompromisingly the domain of revelation 
alone. God has spoken to mankind in words which human beings can understand 
according to clearly defined, largely fixed semantic patterns. ^°^ The fact that God 
Himself has coined {wada'i) each word in the language with a specific meaning and has 
made this linguistic knowledge available to humans through the innate ability to acquire 
language with which He has endowed them, guarantees that what human beings 
understand firom the words of which revelation is composed counts as authentic - that is 
to say, definitive - knowledge. As such, it is a perfect and exhaustive representation of 
exactly that which God has defined as true and has desired that human beings should be 
cognizant of Once again, it is worth repeating that in the spheres dealt with by 
revelation - and especially the sphere of moral-legal norms and ethical judgements - 
only that which is understood through direct linguistic extrapolation from the revealed 
texts counts as knowledge ( 'ilm). The rigor of the conditions which Ibn Hazm lays 
down for the cognition and interpretation of revelation-based knowledge ensures that 



the implications of Ibn Hazm's views regarding the moral-legal status of acts prior to the coming of 
the shar', 
'°' See Amaldez, Grammaire et tbiologie, pp. 74-76, which are given in the table of contents with the 
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this knowledge is really true in an absolute sense. Anything less than this constitutes 
mere supposition (zann), none of which may be ascribed in any way to the Shari'a, or to 
religious precepts as a whole. 

This, at any rate, is what the arguments advanced by Ibn Hazm in his relentless 
opposition to all forms of g/yassaid ta '^would initially lead one to conclude. There is, 
however, one mstance which Ibn Hazm discusses in the context of his refutation of 
qjyas which forces us to modify somewhat the view presented above. The issue in 
question is related to our author's stance regarding solitary badlth reports {Jcbabar aJ- 
wabid), which one may very well expect him to reject outright, given his um-elenting 
rigor in accepting in matters of Shari'a only those elements which, in his system, enjoy 
the highest possible epistemological status, that of absolute certainty {yagm) with no 
ambiguity or possibility of equivocation whatsoever. Interestingly enough, however, 
Ibn Hazm position regarding solitary badith reports is that God has made forbidden, 
obligatory or permitted all that which has been transmitted through any badltb report - 
even a solitary one - which has been judged authentic, or ""sablb^^ based on the probity 
( 'adt) of its transmitters and on the traceability of the report all the way back to the 
Prophet. This position is based on the commandment of God conceming the acceptance 
of the testimony of reliable witnesses in passing legal judgements in court. "^ It is of 
note here that Ibn Hazm stipulates here simply ''^sbabadat aJ-'udu/r that is "reliable 
witnesses," and not something like ""sbabadatu man yuzannu 'adJubu^^ i.e., "witnesses 
esteemed to be reliable." This raises the question of zann in matters of Shari'a. It 
seems that one of the following three propositions must be true for Ibn Hazm: either (I) 

subheading: "Question de la mobility de la langue ; conditions des deplacements de sens." 
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he believes it possible to attain knowledge of another's probity in a conclusive manner 
allowing for no possibility of error, in which case both the testimony of witnesses in 
court and the contents of solitary reports would enjoy the same epistemological status, 
in and of themselves, as other forms of definitive knowledge {yaqid)\ (2) neither the 
testimony of witnesses nor solitary badith reports engender knowledge which is 
definitive of its own accord, but both may nonetheless legitimately be accepted because 
God has commanded their use through conclusive texts; or (3) such knowledge somehow 
"becomes" definitive {yaqJhl) (recall al-Basri) - or at least as good as definitive - by 
God having defined it as such. In the latter two cases, the knowledge may not itself be 
absolutely certain {yaqinl)^ but the obligation to act according to it - in the cases 
covered by the texts, of course - is known definitively, which would presumably be 
sufficient to legitimize it from our perspective as followers of the Shafi'a. 

In another passage, "° Ibn Hazm relates that some among the Mu'tazila and the 
Khawarij reject solitary reports based on the possibility of negligence, absent- 
mindedness, error or intentional falsification which they contain. He refutes these 
objections with the argimient that accepting solitary reports from trustworthy 
transmitters {kbabar al-wabid al- 'ad/) is obligatory through clear evidence {burhid) - 
i.e., the requirement of accepting the testimony of reliable witnesses, both in court and 
in general, - and that the objection of those who reject solitary reports on this basis is 
therefore itself based on nothing but "zaoo." But are we to understand Ibn Hazm here as 
meaning that since we have been commanded to accept and act upon such testimony, we 
are to conclude that error is impossible in the transmission of solitary reports (with the 

"" ''^ kama naqulu Hmi amara Llibu bibi min qubuli sbabidati I-'uduU S 1-i^am" Ibkam, p. 1080. 
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assumption that otherwise God would not have commanded us to accept them), or, 
rather, that error is possible in them, but that we accept them nonetheless simply 
because God chose to order us to accept them regardless of the margin of enor they 
contain? In other words, is it admissible within Ibn Hazm's framework that God should 
require us to act according to merely suppositional knowledge - not only in our practical 
affairs, but also in matters of Shan 'a, which, after all, depend to a large extent on 
solitary badltb reports? The passages referred to above are very illuminating, for they 
illustrate that for all Ibn Hazm's constant insistence on relying, in matters of the 
Shari'a, on only the most conclusive and certain knowledge, he still does not erect this 
criterion as a self-evident, self-justifying, necessary condition, but rather subordinates 
even it strictly to the dictates of revelation. To the extent to which he insists that we 
rely on fully conclusive knowledge ( 'iM), Ibn Hazm derives the justification for this 
from the texts themselves. As it is the texts which are epistemologically prior to any 
other consideration or category, these texts may, without posing any difficulties for Ibn 
Hazm's system of thought, themselves require judgement to be based, in certain cases, 
on knowledge which is less than absolutely conclusive. The most fundamental and 
irreducible component of Ibn Hazm's epistemological framework, therefore, is not the 
inherent, all-compelling primacy of definitive knowledge (j^agin\ as this may still be 
subject to circumscription by the texts, but rather the literal, face-value reading of these 
texts themselves. 



""See ibid., p. 1085. 
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On the Status of Acts before the Sban'a 

As we saw in the very opening paragraph of this chapter, Ibn Hazm clearly states 
that all acts before the promulgation of the Shari'a were pennissible and lawful in an 
absolute sense. This means that there was no moral-legal prescription - at least with 
respect to command and prohibition - before the coming of the star'. Be that as it may, 
we may very well ask why Ebn Hazm classifies all acts before the Shari'a as permissible 
(because none had yet been forbidden by the sbar*) rather than forbidden (since none had 
yet been specifically permitted). Is not the principle that all things are pennissible 
{mubaB) unless specifically prohibited itself a principle articulated by the Shari'a? If so, 
then what warrant is there to hold that this principle retroactively applies to all acts 
before the coming of the shar'iXs^XTt But perhaps it would be unreasonable to take Ibn 
Hazm to task for not providing rigorous justification in defense of this particular 
position, for after all, there seem to be only three possible positions regarding the status 
of acts before the Shari'a. Either all things before the sAar*^QiQ\ (1) permitted by 
default; (2) prohibited by default; or (3) did not have any legal-moral status at all. 

Holding that all acts were prohibited before the Shari'a seems to be the least 
defensible of these three possibilities, if only because the fact of something's being 
forbidden normally implies the presence of some sort of coercive or retributive force 
that non only has the power to impose sanctions for disobedience, but who actually will 
do so in cases of noncompliance. However, to hold that God would have punished 
human beings for every action they undertook betbre the revelation of the Qur'an and 



"' Refer to p. 58 above. 
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the normative Prophetic mission of Muhammad fits ill with God's promises in the 
Qur'an not to punish a people except after sending to them a messenger.^ ^^ Now, while 
this argument may be open to the same criticism we raised above - namely, that the 
Qur'an here is being made to apply retroactively with no specific warrant to do so - one 
can only reply that the verses in question would be little intelligible were they taken to 
apply only to the time following their revelation as part of the Qur'an, since this would 
entail countless numbers of human beings being punished for acts "committed" before 
any revelation had reached them. This argument also fails to take into account past 
revelations, such as the Torah, the Psalms and the Gospels - all confirmed by the Qur'an 
as previously revealed scriptures - which were presumably still in force for their 
respective communities up until the revelation of the Qur'an. 

Of the two remaining positions - namely, that of all acts having been permitted 
or of ail acts having had no moral-legal qualification before Islam - why would Ibn 
Hazm have chosen the first? After all, holding that acts before the coming of the sbar* 
were simply unassessable from a moral-legal standpoint does not entail the difficulties 
encountered above with respect to the position that all acts were forbidden before the 
Shari*a. Nevertheless, holding that human acts were morally unassessable before the 
Islamic Shan 'a strongly implies that human beings themselves were amoral creatures 
before the sbar\ and that a radical ontological shift firom a purely physical to a morally 
responsible {wukalJaf) creature occurred in the human species at some point between 
the years 610 and 632 of the Christian era. This, of course, flies in the face of all 
Qur'anic teaching concerning the pre-Islamic spiritual history of mankind, which is 
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Sec, for instance, Qur'an 17:15, in which God states: "nor would We visit with Our wrath until We had 
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marked by a long line of past prophets and revelations, not to mention the undeniably 
moral nature of mankind's primordial ancestor Adam himself 

The elimination of the two foregoing possibilities leaves only the supposition 
that all acts must have been permitted before the Shan' a, if one insists that a rational 
appreciation of the moral status of acts is impossible. For if one were to uphold that at 
least some rudimentary assessment of the moral status of acts grounded either in the 
rational faculty or, perhaps, in some notion of a divinely instilled primordial nature 
(i?/7a) - complemented for members of certain communities by past revelation, - one 
might then hold that acts before the star' did have at least some kind of moral 
assessment (from the point of view of the human being) in light of which, perhaps, God 
judged people in pre-Islamic times. Be that as it may, such a resolution to the question 
of the status of acts before the star' cannot, of course, be countenanced within the 
boundaries of Ibn Hazm's epistemological system, since he patently denies the 
possibility of acquiring any moral knowledge through avenues other than textual 
revelation. It is likely that such comparatively vague notions as innate "rational" 
knowledge in non-demonstrative realms such as morality, or the notion of some 
"natural" moral knowledge stemming from man's primordial nature {Gtri^ were too 
inconclusive and left too much room for the ever mistrusted notion of '^zami' to have 
fallen within the boundaries of Ibn Hazm's world view. Although none of these 
considerations are discussed explicitly in Ibn Hazm's refutation of qiyasdud ta'ili, we 
may quite reasonably infer that such are the underlying factors which most likely led our 
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author to take the stance he did regarding the unconditional permissibility of all acts 
prior to the promulgation of the Shan* a. 

Od ibe Question ofMaslaba and the PurposefuJness of the Sban'a 

We saw above, in the section "Purpose {GAarad) with Regard to Divine Acts," 
that Ibn Hazm emphatically rejects the notion that specific, intelligible purposes can be 
attributed to the acts of God. To do so would be to place a limit on the possible actions 
of God by demanding that they be in conformity with the alleged purposes which give 
rise to them. Now, m the final ten pages of his 100-pg. refutation of qjyas^d. ta 'III, Ibn 
Hazm launches a vigorous attack on the notion that any of the actions of God or any 
part of the Shari'a may be described as necessarily or automatically engendering benefit, 
or maslaba. The proponents of ta 'JiJ, remarks Ibn Hazm, try to defend the reality of 'iJaJ 
in Shan' a rulings by maintaining that God clearly acts for specific reasons ( '/'Jal), as 
acting without reason or purpose is characteristic of foolishness. Ibn Hazm responds 
that this "baseless claim" is, in fact, the root of practically all disbelief For example, 
this contention is one of the main argiunents put forth by the Dahfiya, or Materialists, 
as proof against the existence of God, as things in the world do not run according to 
what they perceive of as right, or "good" {Aasan) based on rational considerations."^ It 
is also an argument used by those such as the Manicheans, who contend that the world 
has two creators; one who created all the good in it and one who created all the 
foolishness, evil and harm in it. The notion that God must - or at least always does - 



''^ "limara 'aw ul-umura litajn 'aJal-ma 'budi Gma yabsunu G 'uquliium" Ihkam, p. 1 145, In. 19 
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act in a maimer which conforms to human notions of justice is likewise claimed by 
Reincamationists, who argue that all the apparent evil in the world can only be 
understood in terms of responsible agents receiving their just deserts for past misdeeds. 
In this manner, children who suffer from smallpox, ulcers and hunger, as well as animals 
that are tortured at the hands of other animals, are all reincarnations of human beings 
receiving just punishment for sins committed in a past life. It is also an argument put 
forth by the Brahmans, who argue that it is unjust for God to send a prophet to a people 
He knows will not believe. Finally, Ibn Hazm accuses the Mu'tazilites as well of having 
fallen into a similar trap and, in their haste to rid God of all "blame" for human actions, 
ended up affirming many a creator besides Him Alone. 

The only group to have escaped this pitfall are the adherents of the Zahirite 
school, whom God has guided with His perfect light - the intellect ( 'aql)}^^ - then with 
the text of the Qur'an and the explanatory Sunna of the Prophet, these last two sources 
constituting the only path to salvation on the Day of Judgement. Ibn Hazm reports that 
he has definitively refuted all of the arguments above in his work ''Kitab al-Fasl S I- 
MilaJ wa-I-Nibair He provides in the Ibkam, however, a summary of the most 
important aspects of this refutation. 

The first mistake these groups make, according to Ibn Hazm, is that they strike 
an analogy {qiyH) between themselves and God. Their argument runs thus: As the wise 
man amongst us only acts for a reason ( Wi), it follows that God as well, the All- Wise, 
must also act on the basis of reasons. But on what grounds, challenges Ibn Hazm, do 
they permit such an analogy? As giyashy their own definition is based on a similarity 
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{tasbibuB) between two things, their analogy is refuted by the Qur'an itself^ in which 
God assures us that there is none like unto Him.^^^ In fact, it would have been closer to 
the truth, remarks Ibn Hazm somewhat sarcastically, to have held that since we human 
beings do act for reasons, then precisely on that account God does not do so, since by 
definition He is different from us {bi-kbJia&ii), Fiuthermore, such groups have made 
God subject to certain limits {Audud) and laws {qawinin) implying that if He were to 
"violate" them, this would entail a certain impudence or a lack of wisdom on His part. 
If those who hold such a position were consistent in their analogy, argues Ibn Hazm, 
they would have held that since the active agent {fa"il) among mankind is made up of a 
composite body with a conscience and with thought, then the First Active Agent, 
namely God, must also be composed of a body, with conscience and thought. 

Ibn Hazm undertakes a definitive refutation of these positions by arguing, first of 
all, that the wise one among us is only wise by virtue of his compliance with the 
commands and prohibitions of God. It is this compliance which is the reason {sabad) for 
which the wise among us act according to what will procure their benefit and protect 
them from harm in the Afterlife. '^^ Since God is the Absolute, however, there is no 
entity above Him which has the power to set conditions with which He must comply. It 
follows from this that whatever God wants to do He does, and whatever He does not 
want to do he does not do. Furthermore, pursues Ibn Hazm, we do not call God '*wise" 
{AaJdni) by inference in the first place, neither because the rational faculty ( 'aql) 



wa yamtazu 1-haqqu min aJ-bit/J." See ibid., p. 1 146, In. 26 - p. 1 147, in. 3. 
"* See Qur'an 42: 1 1, which states: "There is none like unto Him" {laysa ka-jm'thJiM sbay'un). 
' '" '^fa-badbahuwa 1-sababu 1-mujibu 'aJa J-haJdhu' minna an layaTala ilia U-manfa 'atin yantaH'u bibaS 

ma'adibi aw li-madairatin yastadG'uba G ma'adihi" Ibkam, p. 1147. 
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necessitates that we call Him so, but simply because God has referred to Himself (in the 
Qui' an) as being wise, and so we affirm this appellation. 

As far as the position which holds that God acts for the benefit, or maslaba, of 
His creatures, Ibn Hazm holds that God Himself has refuted this notion in a number of 
verses of the Qur'an. Such a verse is Qur'an 17:82, which reads: "We send down (stage 
by stage) in the Qur'an that which is a healing and a mercy to those who believe: To the 
unjust it causes nothing but loss after loss." What benefit, asks Ibn Hazm rhetorically, 
is there for the unjust in the sending down of something which only causes them loss 
after loss? To the contrary, revelation for them represents the greatest harm and the 
most serious detriment, and it would have been better {asIaS) for them had it not been 
sent down in the first place. Indeed, remarks Ibn Hazm, God did not intend or desire 
any benefit for such people whatsoever. In fact, they are among those about whom God 
says, in Qur'an 18:17: "... but he whom God leaves to stray - for him wilt thou find no 
protector to lead him to the Right Way." A similar example is Qur'an 3:178, which 
reads: "Let not the unbelievers think that Our respite to them is good for themselves: 
We grant them respite that they may grow in their iniquity: But they will have a 
shameful pimishment." In this instance, Ibn Hazm points out, God states unequivocally 
that His granting them respite is for their detriment and not for their benefit. 

Ibn Hazm then asks whether the upholders of maslaba contend that God acts in 
the benefit of all His creatures, or only some of them. If they reply that He acts in the 
benefit of all His creatures, they are, once again, belied by evidence fi:om the Qur'an 
itself, for God did not send Moses for the benefit of Pharaoh, nor did He send 
Muhammad for the benefit of Abu Jahl. Once again, it would have been better for these 
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two individuals - and others of their ilk - had God not sent messengers and prophets on 
account of which they will be called to account for their disbeUef 

In addition to the argoiments above, Ibn Hazm remarks that God, the All-Wise, 
does many things which we would consider pure insolence and foolishness {^safa^ if 
done by a human being. If the proponents of mas/aha are true to their analogy, then 
they are forced to declare God insolent and fooUsh, which contradicts the fact that He is 
the Wisest of the Wise {aAJcaw aJ-Aakiinh). Goading animals, such as roosters, so that 
they fight each other or killing animals for reasons other than food would invoke upon a 
human agent of such actions strong condemnation and censure. Yet, remarks Ibn Hazm, 
God does all of these things and more, and is all along the Wisest of the Wise. This fact 
disproves definitively, for Ibn Hazm, the argument that God acts only in the best 
interests of His creation. Rather, He does what He wishes for the good or the bad, for 
the benefit or the harm of whomever and whatever He wills. There is nothing which 
necessitates {yujid) that He benefit those He benefits, harm those He harms, guide those 
He guides or misguide those He leads astray. Rather, God simply does as He pleases 
and is not "asked" about what He does.'^^ God afOicts with leprosy the righteous as 
well as the unrighteous, just as He grants health to both the righteous and the 
unrighteous. He has tested various peoples some of whom, on account of their 
tribulation, showed forbearance while others became disbelievers. He has granted the 
longest of lives to both the righteous and the unrighteous, just as He has carried off both 
righteous and unrighteous in the prime of youth. Furthermore, if God necessarily acted 
for the benefit {maslabi) of His creatures, then it would have been more beneficial 
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in reference to Qur'an 21:23, quoted earlier on in this chapter, which states: "He is not questioned for 

104 



{asJaS) for them had He rewarded them with Paradise without charging them with moral 
responsibility and with the hardship involved in properly discharging this responsibility. 
Ibn Hazm ends this section by reiterating that all judgements of right and wrong, 
lawful and prohibited are known solely through the texts of revelation. If one were to 
think that being thankful to God or to a human benefactor is known to be good or right 
through natural reason or any other means, one would be mistaken because such a thing 
only becomes good and right upon God declaring it so. Likewise, if one were to 
consider it bad or wrong to eat swine flesh based on the rational appreciation of a pig's 
filth, this too would be erroneous since the consumption of pork becomes wrong onJy 
upon God's forbidding it. An independent assessment of the rational faculty, coupled 
with the type of analogical reasoning championed by the advocates of qiyis, would, as a 
matter of fact, oblige us to hold the consumption of chicken to be forbidden a fortion\ as 
chickens have even filthier eating habits than pigs {al-dajajatu akalu li-1-qadIiari min aJ- 
kbinzS). This is so because obligation and prohibition require a doer to bring them 
about and reason, being nothing but an accident caused to exist in an animate being, has 
no power to "do" anything properly speaking. ^'^ 



His acts, but they are questioned (for theirs)." 

Ibn Hazm's exact words here, after citing Qur'anic verses and ^iitfii* requiring thanks to be given in 
return for a favor or service, are: " wa-law la badbibi 1-nususu ma lazima l-sbukru abadan, IdbiJ- 
luzOmu yaqtadl la'ilan labu mulzimaD iyyabu 'alayna wa-I-'aqlu 'araduD mabmUlim S I-nafsi wa-i- 
'araduJiyaTalusbay'an^' IbJcam,^. 1154. 
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SUMMARY & CONCLUSION 

In this thesis, we have attempted to shed light on a number of the most 
important theological and epistemological premises which underUe the edifice of 
classical Islamic thought. We have endeavored to do this by examining as a case study 
the contentious issue of qiyas and ta'Hl^ methods of legal reasoning which lie 
somewhere between the unconditional compliance demanded by the imperatives of 
Divine Revelation on the one hand, and the unguided use of human reason in the 
determination of moral-ethical-legal norms on the other. As such, ^y^*^ constitutes the 
primary method in legal theory which endeavors to bring the human mind to bear on the 
data of Revelation in order not only to discern the discrete dictates of that Revelation, 
but more importantly to peek behind the texts in an attempt to discover pattems of 
rationale behind the Revelation's imperatives. As pointed out in the introduction, the 
motivation behind this activity was not mere curiosity on the part of jurists, but rather a 
deeply felt need to "capture" Revelation rationally in order to derived from it general 
moral and legal principles applicable to the myriad details of life. 

As we have seen, the opinions of jurists regarding the legitimacy of this activity 
were sharply divided. While all the jurists involved in the debate were, of coiurse, 
Muslims and for that reason can be said to have shared a common WeltaBScbauung, this 
fact alone did not preclude the advocacy of sharply divergent positions on a number of 
issues central to any world view. In this thesis, we have concentrated on three of these 
pillars which are of central importance to an understanding of the premises underlying 
the Islamic vision of reality. By contrasting two preeminent legal scholars representing 
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positions which tend towards opposite ends of the Islamic theological spectrum, we 
have attempted a rough sketch of the outer boundaries of classical Islamic thought with 
respect to the nature and provenance of knowledge, on the one hand, and of moral-legal 
norms on the other. 

At the base of any world view lies the question of epistemology in the broadest 
sense of the term: namely, what constitutes knowledge and how do human beings 
acquire it? In a religious world view, which takes as the most fundamental premise of 
all the existence of God as an Omniscient and Absolute Being in terms of which all 
universal notions such as knowledge, truth and reality derive their existence and their 
definition, the question becomes: What can legitimately be considered knowledge with 
respect to human beings as finite creatures? As evidenced in the pages above, the 
position on this issue varies widely within classical Islam. Ibn Hazm, we have seen, 
took an imcompromisingly rigorist position regarding what qualifies as knowledge, or 
" 'ilm\ Knowledge for Ibn Hazm is defined as that which carries absolute certainty 
iyaqln) and, as such, is concurrent with what it true in an absolute sense, true fi-om the 
perspective of God. While the senses may provide us with true knowledge of the 
empirical world and the rational faculty with true knowledge of logical and 
demonstrative principles, all knowledge of moral-legal precepts is mediated exclusively 
by the linguistic data of Revelation. 

Ibn Hazm's 5/V7i?77' assumption that no moral knowledge is possible without - or 
before - Scripture is conoborated by his position on the status of acts before Revelation. 
As there were no criteria for deciding what was licit or illicit before Revelation, all acts 
prior to the Shari'a are to be qualified as unconditionally permitted - their default status 
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in the absence Scriptural judgements to classify them otherwise. The essence of Ibn 
Hazm's position on knowledge may best be summed up in the phrase: '^^al-Aaqqu S 
wabJd^' or "the truth is [found] in one." Truth is to be found in one - and only one - 
answer to a given moral or legal matter. Knowledge, to be considered genuine, must 
possess the quality of perfect unicity, for plurality implies imperfection and 
compromises certitude and is therefore to be fully excluded from the domain of the 
Shari'a. 

If Ibn Hazm's position on the nature and provenance of knowledge is best 
represented by the phrase ^'al-baqqu £ wibid^' then al-Basri's position can best be 
summed up in the contrasting principle: " kuUu mujtabidin tnuslK or "every mujtahldis 
correct." That is, every mujtabid- or perhaps we may say every instance of ijtihad- is 
not only valid, but also positively conect {muslB). Like Ibn Hazm, al-Basri is fully 
conscious of the difference between definitive knowledge ( 'iJn^ and mere supposition 
{zann). Certain rulings of the Shan' a can be known definitively by means of explicit 
and unequivocal textual evidence, and one of these rulings, in al-Basri's view, is that 
when definitive knowledge about the Law is not forthcoming, human beings are 
required to extrapolate the occasioning factor behind explicit rules and extend these 
rules to similar cases, attempting to identify the Will of God in such circumstances to 
the best of their ability. Though the moral-legal norms derived in this manner may have 
a different ontological status from those rulings given explicitly in the revealed texts, 
the two are equally imperative and binding vis-a-vis the human follower of the Shari'a. 
This equivalence derives precisely from the fact that the wanner m which suppositional 
rulings were arrived at - namely, qi'yis - has been prescribed in a conclusive manner, 
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doing away with the need for insisting on the absolute unicity and objective certitude of 
the positive rulings which result from this process. If Ibn Hazm were to argue that it is 
illogical to hold that two, perhaps diametrically opposed, juridical opinions could be 
true at one and the same time, al-Basn's response would be that since God did not 
choose to make the issue imequivocaily clear through the Qur'an or the Sumia, then His 
very will in this case is that qualified individuals follow their most well founded 
supposition, regardless of the material contents of the rulings thus derived. 

Al-Basn's position on the status of acts before the Shari'a is somewhat more 
complex and difficult to grasp with precision than Ibn Hazm*s. We have seen that for 
al-Basri, the Shari'a is ultimately purposeful, in that its end goal is to lead human beings 
to the realization of benefit, or maslaba. We have remarked that the all-pervasive 
notion of mas/sAa in msaiy ways stands above - and in the backdrop, as it were - of the 
texts. It is significant, however, that al-Basri does not defend the notion of maslaba by 
adducing textual evidence in its favor. Rather, he simply assumes maslaba and, in fact, 
relies on it heavily in arguing for the rational admissibility of qiyas as an activity 
decreed upon the Muslim community. Nevertheless, our knowledge of the specific 
modes of conduct in the moral-legal realm which will lead us to the realization of 
maslaba cannot be ascertained by the intellect alone, but is fully dependent on the texts 
of Revelation. Although al-Basri seems to view acts as having an inherently good or 
evil nature, the question of whether or not these qualities can be ascertained by the 
rational faculty or only inferred based on what Revelation prescribes and prohibits 
remains somewhat unclear from our study. 
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What is important to note for ail practical purposes, however, is that al-Basri's 
notion of the fundamental purposefiilness of the Shafi'a seems to coincide with his view 
on the inherent goodness or evilness of acts. If the Shafi'a assures the realization of 
benefit, then it follows quite naturally that it would command what is good and forbid 
what is evil, assuming, as al-Basri seems to do, that such categories can even have a 
meaning independent of the Shan 'a itself While the notion of an inherent moral quality 
of acts was a doctrine commonly held by the Mu'tazilites and therefore somewhat 
predictable in al-Basri, it is crucial to mark a distinction in al-Basri's thought which 
seems to form a break with more mainstream Mu'tazilite thought. For while al-Basri 
does seem to hold that there is an inherent good and evil in acts and that the Shan 'a is 
purposeful, and indispensable, in the realization of maslaba, one does not get the 
impression that he holds that God must act in the benefit of His creatures, but rather 
that God simply does so, perhaps because God Himself is Merciful, Wise, etc. That the 
Shan* a is indispensable in the realization oi masJaba is clear from al-Basri's insistence 
that masJaba itself, as a category, did not exist before the coming of the sbar\ From 
this we may conclude that the notion of masJaba - rather than being a self-standing 
determinant of the Shari'a - actually forms an irreducible, integral component of the 
nature of the Shari'a as a moral-legal phenomenon. 

This view, of course, contrasts sharply with Ibn Hazm's contention that God not 
only does not have to act in the best interests of His creatures, but that He actually does 
not do so in a great many cases in the world. While Ibn Hazm speaks of God acting 
against the maslaba of His creatures as that masJaba is perceived in human terms, God 
Himself is nonetheless the Wisest of Wise and the Just One by definition, regardless of 
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how particular actions of His may be regarded by human beings, for God is not "asked" 
about what He does. While there seems to be reasonable agreement between our two 
authors regarding the justice - by definition, as it were - of God's actions, Ibn Hazm 
displays a striking lack of interest in rationalizing this proposition in such a way that it 
would be brought more in conformity with conventional human notions of justice and 
benefit. As there is none like unto God in any respect, not only His actions, but also His 
decrees as represented in the Shari'a, are perfectly inscrutable and completely 
unfathomable to the human mind. 
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